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IN THE COURT OP APPEALS. 



Statsmbnt and 

Points for 

PlainUffs. 



The People of the State of New 
York, 
Plaintiffs and Appellants^ 

against 

James H. Ingersoll, impleaded with 
William M. Tweed and others, 
Defendant and Respondent. 



STATEMENT. 

History and State of the Ca^e : 

This appeal presents what might seem a very simple 
question, that is to say, what public corporate entity 
should be the plaintiff in an action to recover money 
fraudulently obtained by means of an undue or unad- 
vised exercise of public authority where such exercise 
wrought no immediate loss to any individual or judi- 
cially recognizable entity, nor involved any possibility 
of a future injury except to such persons as might, at a 
future period, indicated by law, belong to a class of 
local tax-payers. When the action was brought, this 
class was, indeed, already designated ; but the desig- 
nation might fairly and constitutionally have been 
altered at pleasure by the legislative body at any time 
before the levy of the tax. Either without any cause 
save the poverbial variety of human opinion, or fronj 
some cause or causes, perhaps not discernible, or if so, 
not proper to be here stated, this apparently simple 
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question of practice under the attorney's formula, has 
afforded aliment to forensic effort, which has delayed 
judgment for more than two years. Flagitious wrong 
has been enabled by this means, during that long time, 
to hold the public demand for a remedy outside of the 
door, vainly asking admission to the temple of justice, 
and has thereby obtained a temporary immunity for 
itself. The immunity will doubtless become perma- 
nent and perfect if'this Court sball countenance, by its 
high approval, the device which would commit the 
correction of knavery to the hands of the knaves 
themselves, or of the knaves' appointees. 

In July, 1871, by existing laws then recently en- 
acted, the Mayor, Hall, the Comptroller, Connolly, 
the Commissioner of Public Works, Tweed, and the 
President of Public Parks, Sweeney, were virtually 
the local administiutors of government in the City of 
New York. (Fols. 49 to 52.) At this time, the frauds 
hereafter mentioned being in full progress, discovery 
thereof was made and public indignation was greatly 
excited by the disclosure. Eventually, on October 17, 
1871, the then Governor and Attorney-General, yield- 
ing to loud demands for redress, directed counsel, 
residing in the City, to aid the latter in such suits and 
proceedings as might be deemed advisable in the prem- 
ises. (Fol. 66 to 68.) No sooner was this official act 
promulgated than (October 19, 1871,) the local officers, 
who had theretofore disregarded the public will, 
rushed into the courts of justice with nominal prosecu- 
tions against themselves, in the names of the local 
bodies which they controlled. Law agents, whom the 
delinquents had appointed and could peremptorily 
instruct, were thus set in motion by them to demand 
the infliction of justice upon themselves for their own 
delinquency ! 

The Counsel to the City Corporation, who was also 
denominated by statute " law adviser " to the New York 
County Board of Supervisors, by direction of the 
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Mayor, Hall^ promptly anticij)ating action on behalf 
of the State, commenced several and separate actions 
for the same causes in the name of the City ^Corpora- 
tion and mates thereto in the name of the County 
Board of Supervisors against Hall himself, TvDeed^ixA 
Connolly (fols. 69, 60). For some as yet undeveloped 
reason, no such embarrassing legal rivalry with any 
possible action against Sweeney was thought necessary, 
and none was set on foot. The action now before this 
Court on this appeal was commenced, October 24, 
1871, by the service of process against Tweed. Its 
progress and fortunes as against him are only interest- 
ing, or perhaps relevant, so far as they bring into view 
judicial opinions which, though not authoritative in 
this Court, are often cited here, and doubtless exercise 
such influence as the reasons contained in them may 
deserve. On December 5, 1871, Judge Learned, hold- 
ing a Special Term in Albany, denied a motion to dis- 
charge the defendant Tweed from arrest. (See opinion 
paper marked B, p. 93 to 100.) 

In February, 1872, a General Term for the Third 
Department, Miller, P. J., with Potter and Par- 
ker, J. J., affirmed this order without delivering any 
written or oral statement of its reasons. Tweed then 
demurred ; and, at a Special Term, held by Hogeboom, 
J., on June 6th, 1872, his demurrer was overruled. 
Tweed appealed, and at a General Term, held for this 
express purpose, by order of the Executive, on July 
16, 1872, the appeal was heard. 

The order overruling the demurrer was affirmed, 
Miller, P. J., and Pother, J., concurring in the 
order. Parker, J., dissented. 

From the outset the defence has been, and it still is, 
that the State, as such, is not concerned in the alleged 
grievance, and of course is not entitled to any judicial 
remedy. 

Sundry papers containing diverse views on this point 
will be furnished to the Court. 
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1st. An argument furnished to the City Corpora- 
tion's Counsel by George Tioknor Curtis, Esq. It 
will be marked A. This is mistakenly denominated 
an opinion. 

2d. Points printed for the use of the General Term 
by the State's Counsel on Tweed's appeal from the 
refusal of JcjoaE Learned to discharge the order of 
arrest. To this is annexed Judge Learned' s opinion 
at pages 93 to 100 and Ex-Judge Greene C. Robin- 
son's advisory official opinion as counsel to the City 
Corporation delivered many years ago, pages 55 to 59. 
This paper will be marked B. 

3d. A report of the oral arguments before the 
General Term by Counsel for the State on the hearing 
of Tweed's appeal from the order overruling his de- 
murrer in July, 1872. This paper will be marked C. 

4th. A copy of the several opinions delivered by 
the three Judges of the General Term, when Tweed' s 
appeal from the order overruling his demurrer was 
decided. This paper will be marked D. 

Not venturing to stand upon his demurrer, Tweed 
answered, thus waiving the defect, if any there was, 
in not making any local corporation or body a co-de- 
fendant. No further delay could have occurred save 
by the device of inducing Ingersoll, the present re- 
spondent, to appear and set up in succession the same 
technical objections under new auspices. 

After Tweed's appeal from the order overruling his 
demurrer had been submitted to the General Term, 
that is to say, on August 14th, 1872, the defendant 
James H. Ingersoll appeared. 

His first step was a successful motion at the Albany 
Special Term, before Ingalls, /., to strike out, "as 
irrelevant and redundant," all the allegations of ne- 
glect and collusion on the part of the local authorities. 
This was on November 19th, 1872. (Fols. 89 to 94.) On 
Tweed's motion the same Judge then changed the 
venue to New York, and Ingersoll demurred. Only 
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one of the canses assigned requires notice. It is the 
fourth, and is an alleged "defect of defendant in the 
omission of the Board of Supervisors of the County of 
New York." (Fol. 97). This demurrer was heard at the 
New York Special Term, before Hardin, /., when the 
demurrer was allowed. The order of allowance was en- 
tered March 21, 1873. (Fol 109.) See Judge Hardin's 
opinion. (Fols. 117 to 172.) 

The State appealed, and at a General Term, held in 
the First Department, on May 5th, 1873, Judge Har- 
din' 8 order was aflBrmed and final judgment rendered in 
favor of the defendant IngersoU, with costs. (Fols. 173 
to 180.) 

No written opinion was filed with this decision. The 
State appealed to this Court May 15, 1873. (Fol. 184.) 

IngersoU moved this Court to dismiss the appeal ofi 
the ground that the plaintiffs were bound first to go 
through with their litigations and trials as against 
Tweed, and that after every thing was adjusted and 
settled by an unexceptionably regular and legal trial 
and judgment as between them and him, they might 
then be heard on appeal here against IngersoU's success- 
ful demurrer, and if their views should be sustained they 
might go back again, rip open the settled determina- 
tion as to Tweed, and have a full trial of the entire 
case. This conceit was not adopted here, and the ap- 
peal was heard on its merits in May, 1873. 

Facts Pleaded. 

The following facts are stated in that part of the 
complaint not referred to by Judge Ingall's expunging 
order : 

In the laws of 1870, p. 878, § 4, it is enacted as fol- 
lows : ' ' All liabilities against the County of New York, 
incurred previous to the passage of this Act, shall be 
audited by the Mayor, Comptroller and present Presi- 
dent of the Board of Supervisors, and the amounts 
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which are found to be due shall be provided for by the 
issue of revenue bonds of the County of New York, 
payable during the year eighteen hundred and seventy- 
one, and the Board of Supervisors shall include in the 
ordinance levying the taxes for the year eighteen hun- 
dred and seventy-one, an amount sufficient to pa}^ said 
bonds and the interest thereon. Such claims shall be 
paid by the Comptroller to the party or parties entitled 
to receive the same, upon the certificate of the officers 
named herein." 

Hall was Mayor, Connolly was Comptroller^ and 
Tweed was President of the Board of Supervisors. 

These persons directed that the County Auditor col- 
lect from the committees of the Board of Supervisors 
all the bills and liabilities provided for, and " that the 
evidence of the same be the authorization of the said 
Board or its appropriate committees on certificate of 
Clerk or President." 

This so-called County Auditor was one James Wat- 
son, since deceased, then a Clerk in the Comptroller's 
office. He made up numerous claims ; and Hall, Con- 
nolly and Tweed, separately, in pretended compliance 
with the above recited act, but without any examina- 
tion, certified them. 

Such certifications amounted to a sum slightly ex- 
ceeding $6,312,000. The Comptroller issued and sold 
to 6o/ia./?^ purchasers the prescribed bonds to that 
amount, and deposited the moneys obtained thereon 
with the Broadway Bank, to the credit of an account 
there kept by the Chamberlain of the City of New 
York, as County Treasurer. (Fols. 7 to 11.) 

Immediately upon such pretended audit and al- 
lowance of each claim, a check or warrant on said bank 
in favor of the certificated claimant for the payment 
thereof was signed by the Comptroller, the Mayor, and 
one Joseph B. Young, as Clerk of the said Board of 
Supervisors ; and such checks or warrants were accord- 
ingly paid by the bank, for and on behalf of the 
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County Treasurer, and to the debit of his said account. 
(Fols. 17,18.) 

The accounts or claims so audited were all false, fic- 
titious and fraudulent ; they were made up by fraud 
and collusion between the said James Watson and the 
defendants, Andrew J. Garvey, James H. IngersoU 
and Elbert A. Woodward ; and the payments on such 
warrants respectively by said bank were pursuant to a 
corrupt, fraudulent and unlawful combination and 
conspiracy to that end by and between all the defend- 
ants, agreed to be divided, and were divided accord- 
ingly between the defendants IngersoU, Garvey, 
Tweed and others, unknown, their confederates. (Fols. 
81 to 43.) 

The certificate of allowance on each claim, the check 
or warrant for its payment, the actual payment thereof 
by the bank, and distribution of the proceeds among 
the conspirators were in ea(5h instance substantially 
cotemporaneous. All these frauds occurred between 
May 5, and September 1, 1871. {See schedules an- 
nexed to complaint,) A large portion of them took 
place after the first Monday of July, 1870. {See laws 
of 1870, p. 483, sec. 11.) After that date Tweed was not 
an officer or member of the Supervisors' Board; but as a 
private individual he continued auditor under the sec- 
tion in question. 

The parts of the complaint directed by Judge In- 
galls to be stricken out as irrelevant (case, folio 93) are 
the 4th, 5th, and 6th sections. These parts alleged 
in substance as follows : 

No provision was made by the New York Board of 
Apportionment in fixing the amount to be raised in the 
year 1871 for the payment of the said bonds, and such 
Board, in fixing such amount, proceeded to the full 
extent of their authority.* The Board of Supervisors 
had raised by tax all the moneys which they could 
lawfully raise during 1871, and none of it could be ap- 
plied to the payment of these bonds. There was no 
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fund existing, or capable of being raised or levied by 
taxation or otherwise, which could be legally, or in 
fact, applied to their payment, unless it be the moneys 
sought to be recovered by this action. There was no 
property, nor any person, natural or artificial, bound 
by law or contract for the payment of the bonds, un- 
less it be the wrong-doers in the complaint mentioned, 
save and except only the People of the State of New 
York in their capacity as a body politic ; and the peo- 
ple of this State are, through such means as their State 
government in its wisdom may employ, bound, by rea- 
son of the pledge of their public faith implied in the 
Act, to provide for and pay these bonds. 

After it became publicly known, and known to de- 
fendant Tweed, and to Mayor Hall and the Corpora- 
tion Counsel, that the Attorney-General was about to 
commence suits against these defendants, and others 
implicated in the said corrupt and fraudulent proceed- 
ings. Hall, as such Mayor, and as President of the 
Board of Supervisors of the County, wrongfully and 
unjustly, with purpose and intent to defeat any 
suits, actions, or proceedings which might be in- 
stituted in behalf of the people, and thereby to 
enable the said defendant Tweed and his confederates 
to evade and escape from the pursuit of justice, did, in 
collusion with Tweed, and without the consent or 
knowledge of the Attorney-General, direct the Counsel 
for the Corporation to commence six actions in the 
First Department of the Supreme Court, by the service 
of a summons in each, as follows : three actions in the 
name of the Mayor, &c., of the City of New York, as 
plaintiflF; one of them against Wm. M. Tweed, as sole 
defendant ; one against Richard B. Connolly, as sole 
defendant, and one against Abraham Oakey Hall, as 
sole defendant therein ; and also, three actions in the 
name of the Supervisors of the County of New York, 
as plaintiflFs ; one against Tweed, one against Connolly, 
and one against Hall, as sole defendants respectively ; 
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which actions were still depending without any «tep 
having been taken, or in good faith intended to be 
taken therein, beyond the service of the summons. Said 
actions were intended to cover and embrace, in point 
of form, and apparently in substance, claims for satis- 
faction in respect to all frauds of Tweed, official or 
otherwise, in this complaint mentioned or referred to, 
and all other liabilities of Tweed, Connolly and Hall, 
for which any action could be brought against them*. 
But such six actions will not and cannot be fairly, 
beneficially, or usefully prosecuted, inasmuch as they 
are controlled by Hall, who is in complicity with Tweed 
and Connolly, and has complete control over the 
Counsel of the Corporation. Nor can or will any other 
action or proceeding be had or taken by said Mayor or 
any other officer of the City or County, for the purpose 
of redressing the said frauds and wrongs against the 
People of the State of New York, or of recovering the 
public moneys so as aforesaid fraudulently appropriated 
by said defendants, or any of them. But, on the con- 
trary, the said Mayor, and all other officers of said 
City and County, having power or authority in the 
premises, intend and design to prevent any such action, 
suit, or proceeding, redress or recovery. 

The complaint demands judgment against the de- 
fendants, for the sum of six million three hundred and 
twelve thousand dollars, with interest from the first 
day of September, 1870, and costs. (Case, fols. 43 to 66.) 

The Revenue bonds issued by the Comptroller in the 
name of the County under this section (Laws of 1870, 
p. 878, § 4), and sold by him for the purpose of ob- 
taining the money in question, had not yet been paid, 
nor had any of them become due when this action was 
commenced. This fact was averred, and dates show 
that it must have been so. 

In legislating at Albany to answer their own ends, 
the Tweed managers had thought it expedient to form 
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for a term of two years a financially dominant Board, 
composed of their four head men. It was thought 
politic at the same time to flatter the hopes of tax-payers 
by limiting the exactions in each of those years to two 
per cent, on the assessed value of all locally taxable 
property, and also by fixing an aggregate maximum 
of $25,000,000. The Act to this effect is found in the 
Laws of 1871, p. 1268, §§ 1 and 2. This is usually 
designated the two per cent. Act. And in the plead- 
ings and arguments the Board is styled the Board of 
Apportionment. 

The complaint, as has been seen, alleged that this Act, 
and the proceedings under it by the Board of Appor- 
tionment, had rendered impossible the payment of 
these bonds. 

But that was not the only vacuum produced by the 
swindling career of the local managers, which the tax- 
ation to the two per cent., or $25,000,000, was 
incapable of supplying. To obviate this difficulty two 
other short acts, known in the parlance of this contro- 
versy as the Consolidation Acts, were obtained in April, 
1871. See City Debt Consolidation Act, Laws of 1871, p. 
629, and County Debt Consolidation Act, /&., p. 631. 
These acts are precisely alike. They authorize City 
and County stock to be created, payable in 7iot less 
• than twenty years nor more than fifty, and its issue 
either in exchange for tlien outstanding bonds, or for 
the purpose of paying them. The usual clause was 
inserted directing an addition to the annual tax levy 
for the interest and principal as they should become 
payable. No limit was assigned to the amount thus 
issuable; the Comptroller w^as the sole and uncon- 
trolled manager of the process. He had absolute con- 
trol as to the form. Any other persons required to act 
in the matter were mere signers of the bonds — mere at- 
testors. § 4. They had no more power of resistance or 
supervision than the county seal. And to cap the cli- 
max of Mr. Comptroller Connolly's omnipotence it was 
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enacted, that in the swapping process, and doubtless it 
was understood as applying throughout, the issues 
were to be ''upon such terms and conditions as shall 
be determined and offered by the said Comptroller." 
§ 2. Calling these issues stock instead of bonds was a 
mere Wall street device to give them a factitious conse- 
quence and favor in the foreign market. 

It has been uniformly asserted in this case by both 
sides at the bar, and doubtless may be assumed by the 
Court, that since the commencement of this action the 
bonds issued under § 4 of the Laws of 1870, p. 878, were 
all duly paid off at maturity by means of new honds^ 
as we will call them, issued under the above-mentioned 
County Debt Consolidation Act of 1871, page 631. 

In other words, this six million swindle is a charge 
on the estates, real and personal, which may be liable 
to local taxes in or after 1891. 



After the hearing in May, 1873, and deliberation 
thereon, this Court, in November, 1873, ordered a re- 
argument on the following two questions : 

Mrst—Was the title to the money, which is the 
subject in controversy, in the County of New York ? 

Second, — If the money was the money of the County, 
can the Board of Supervisors maintain an action for 
the cause stated in the complaint in behalf of and for 
the benefit of the County ? 

The oral argument delivered at the bar in May , 1873, 
was very brief, and may, therefore, have been im- 
perfect. An attempt will now be made to remove any 
obscurity which may exist. 
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Prelifn4/nary View irf the Section and its Im^ 
port and Effect. 

The section in question is found in the Laws of 1870, 
p. 878, § 4, and is as follows : 

'* All liabilities against the County of New York in- 
curred previous to the passage of this Act shall be 
audited by the Mayor, Comptroller, and present Presi- 
dent of the Board of Supervisors, and the amounts 
which are found to be due shall be provided for by 
the issue of revenue bonds of the County of New York, 
payable during the year eighteen hundred and seventy- 
one, and the Board of Supervisors shall include in the 
ordinance levying the taxes for the year eighteen hun- 
dred and seventy-one, an amount sufficient to pay said 
bonds and the interest thereon. Such claims shall be 
paid by the Comptroller to the party or parties enti- 
tled to receive the same, upon the certificate of the 
officers named herein." 

It will be seen that the Comptroller is sole manager 
of this process. No Board of Supervisors had any 
control in the matter. The Special Board of Audit 
made the certificates of allowance. The bonds were a 
mere form. The Comptroller must have issued and 
sold tliem, for it was he^ and not any County Treasurer 
or other officer, that was to pay the certificate holders. 
On this point of coastruction see Brewster vs. Striker^ 
2 Comstock's R., 19. 

It is said that the complaint shows this money to 
have found its way into a place called the County 
Treasury before being paid over to the certificate hold- 
ers. It was gotten for the bonds fraudulently issued ; it 
found its way into the County Treasurer's bank; and 
the defendant's theory is, that having gotten into that 
place it became County money. It will, however, be per- 
ceived that if it did get into any county treasury, it was 
without warrant of law. The Comptroller was to raise 
the money, and himself to pay it to the persons hold- 
ing certificates of audit. Evidently there was no legpl 
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right to make an intermediate deposit of it in the Coun- 
ty Treasury, if indeed any such act was performed. 
If the Comptroller did so deposit the money it is not 
easy to see how he could ever have gotten it back 
again into his own hands unless by a law-suit against 
the County Treasurer or the bank. Still, they say that 
this money having at some time got into the hands of 
a County Treasurer, it therefore belongs to the County. 
But it does not follow because money gets into the 
County Treasury that it belongs to the County. Such 
would not be the fact if it got there without any right 
or title to the money being given by law to the County. 

Having got there without any legal authority on the 
part of anybody to pay it in, it would not thence re- 
sult that it belonged to the County, or that the County 
could maintain an action founded on the mere fact that 
it was so in its treasury. The complaint alleges that : 

" From time to time as such certifications were re- 
"spectively made known to him or his subordinates, 
" the said Comptroller caused to be issued bonds as 
''prescribed by said Act, in order to provide funds 
" to pay the amounts so certified, and obtained from 
" hona fide purchases thereof, prior to the 5th day of 
'' August, in the year aforesaid, $6,312,000." 

This is quite accurate. Here the Comptroller's 
action was in precise conformity with the Act. What 
follows in that paragraph affords some color for the 
idea that the County Treasurer became in some way 
possessor of this money, and here the pleading is in- 
accurate ; that is, it does not state the precise fact in 
using the words, "in formal compliance with the 
'' Statutes." There was not nor is there any statute 
authorizing the act alleged. 

The whole of this inaccurate statement in the com- 
plaint is as follows : 

"Which last-mentioned sum was in formal cora- 
" pliance with the Statutes and usual modes of official 
^^ proceedings, in said city, deposited in the National 
" Broadway Bank of the City of New York, to the 
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"credit of an account therein kept by the Chamber- 
" lain of the City of New York as County Treasurer of 
" said County, by virtue of his said official character 
" as such Chamberlain." {Fol. 9.) 

That there was a bank account kept in the Broad- 
way Bank by the Chamberlain of the City of New 
York, who was ex officio County Treasurer, was true ; 
but it may not be easy to determine what the 
pleader meant by saying ''informal compliance with 
''statutes and the usual modes of official proceed- 
" ings." As to the money being paid into that bank, 
the matter of fact is assumed to be true ; but so far as 
he asserts that it was so paid in compliance with any 
law, the Court will perceive that it cannot be true. 
For so to pay it was contrary to law. The Comptrol- 
ler had no authority whatever to pay it into tliat bank, 
or into any other. He should have kept it under his 
own control until payment of it by himself to the cer- 
tificate holder. The County Treasurer had no power 
or authority to receive it or to pay it to any one. The 
law did not allow him to receive it or to pay it, and 
consequently he had no claim to its custody. To that 
part of the complaint the Court will properly apply a 
well known rule of law. 

When a pleader speaks of laws and statutes, and 
concerning the "conformity "of any thing to "stat- 
utes," he is averring matter of law, and not of fact. 
If that averment be erroneous, the Court knows it to 
be erroneous and should disregard it. (Hymann v. 
Cook, 2 Denio, 201 ; S. C. Howard's Appeal Cases, 
p. 419.) Though that money may have been, in 
fact, in the hands of the individual who held 
the office of County Treasurer, it never was or could 
have been, in contemplation of law, even incidentally 
or even by accident, in any county treasury. If it 
was blunderingly paid into a bank account kept by 
the County Treasurer, so that it had a sort of nominal 
locality within his personal control, that is a fact pro- 
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dacing no legal consequences. It was merely an erro- 
neous or mistaken method of conducting the business. 
The method was contrary to law. The statute is plain 
on this point. 

An English case directly in point shows how illegal, 
irregular, and improper was the Comptroller's act in 
paying this money into the bank account of another 
person. King v. Halfshire, 5 Term Reports, page 
341, had in its circumstances a close analogy to the 
present case. It was a suit against the Hundred for a 
liability imposed by statute ; judgment was recovered, 
and the method of execution prescribed was a process 
to the Sheriff to levy the sum recovered, in certain pro- 
portions upon the inhabitants, and to pay it over to the 
plaintiffs. The Justices, in issuing their execution to 
this officer, commanded him to levy the money and to 
pay it into the hands of specified bankers until the 
Court should make its further order for distribution 
among the recovering parties. An attempt was made 
, to justify this proceeding on the ground that it was 
simply for convenience. Indeed, it evidently was a 
suitable and convenient method of doing the busi- 
ness. It would be very awkward that this Sheriff, 
whenever he levied say five pounds, should go about 
and make a dividend of it among the creditors. In 
the present case it was also quite convenient to 
deposit the money in the hands of a banker un- 
til called for. But in the case cited the Court over- 
ruled that argument, holding that the duty im- 
posed on the officer by law was otherwise. As mere 
convenience would not justify a course not warranted 
by law, the proceedings were quashed. The case is in 
point. But authority is not needed on the proposition 
in hand. It is too plain. Those who undertake the 
execution of laws are bound to obey them as written. 
It is, therefore, quite clear that the County Government, 
if there was one, or the Treasury of the County, or the 
Board of Supervisors, or any other county functionary 
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or authority, never had, as such, any legal control 
over this money or any portion of it. In contempla- 
tion of law the money was always in the hands of the 
Comptroller until paid out by him. It was he, and he 
alone, that could deal with it. He was bound to get it, 
and he did so ; he was bound to pay it over, and he 
did so. His adoption of a ceremony which was usual 
in the transaction of financial business in his depart- 
ment is a fact of no significance. It was, indeed, at- 
tended with no inconvenience or evil. It was all well 
enough, as in the English case, that the money should 
go into the hands of a banker and there remain for a 
time ; but it was not a thing that the law recognized 
or allowed, or from which it can permit any conse- 
quences to be deduced in favor of these wrong-doers. 
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POINTS. 

First Point. — There is no actual necessity of consider- 
ing the various points of law or practice as to the 
rights and powers of cities, counties or towns cor- 
porate, under the statutes, creating, organizing or 
regulating them, with which the debates and 
opinions in this and similar cases have been encum- 
bered. Nor need resort be had to the supervisory 
power of the State to invoke the aid of Equity juris- 
diction in preventing or i-edressing misapplications 
of the local corporate funds and property, or abuses 
of local corporate authority. The complaint pre- 
sents a case of plain and manifest wrong against the 
rights, authority, power and dignity of the State 
committed by its own agents directly appointed 
by its Legislature. According to the primary and 
most simple conception of the ordinary common 
law jurisdiction, an action of tort by the State 
against such its unfaithful agents or their abettors, 
is the appropriate remedy. 

I. The wrong was committed, or permitted, or so 
facilitated that it took effect, through the act 
or default of a special commission appointed, 
organized and controlled throughout its whole 
oflBcial course by the State itself, its own 
Supreme Legislature acting therein directly. 
The trio who performed all official functions 
in the matter were not the officers or agents of 
any local corporation, or in any way repre- 
sentatives of any persons or body except the 
State. Nor were they responsible or account- 
able for their acts to any local body or 
corporation. 

Lorrillard «. Town of Monroe, 1 Kern, 394, dd5. 
Sheboygan Co. v, Parker, 3d WaUace U. S., 96. 



Digitized by 



Google 



18 • 

n. The direct or primary injury consisted in 
fraudulently procuring certain bonds to be 
issued, and obtaining the money thereby for 
the use of the conspirators. Those moneys 
were not authorized to be thus raised at all. 
They were not i-aised for the use of the county . 
nor to be paid into the county treasury, or to 
be applied to county purposes ; nor was any 
authority given so to raise, pay or apply 
them. The County Board of Supervisors 
never had any right to these moneys ; nor 
control over any moneys which could law- 
fully have been raised on such bonds, even to 
the extent of holding them . in temporary 
custody. 

III. Aside from the State as the sovereign power, 
or as the employer of these agents, who in 
transacting its business under its immediate 
direction received these moneys, the only per- 
sons, natural or legal, that could be supposed 
to suflfer from the wrong perpetrated were: 
First, the bondholders ; secondly, the corpo- 
rate entity, if any there be, which might be 
forced to pay the bonds ; or, thirdly, the tax- 
payers who may be assessed to pay the bonds. 

1. The bondholders took bona fide^ and 
cannot fail to obtain their money on 
the bonds through the State's taxing 
power, 34 N. Y. J?,, 30. Consequently 
they have no cause of action. 

2. Supposing the County to be a corpora- 
tion suable on these bonds, and so, 
possibly, endangered by the fraudu- 
lent issue, still its danger consists 
merely in being surety for the due levy 
of the State's tax for payment of the 
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bonds. In that view, this local corpo- 
ration, if it be such, could have no 
suitors standing in Court, except as 
such surety in an action quia timet 
complaining that the State or the asses- 
sable tax-paying class was likely to fail 
in providing means to discharge the 
bonds. Such an action would be absurd 
and nonsensical. It could not be main- 
tained. A State law providing a pub- 
lic fund by taxation for the payment of 
a demand renders payment accordingly 
an absolute certainty in judgment of 
law. 

Bloodgood vs. Mohawk & 8. R.^R. Co., 18 Wend., 28, 
77, and cases cited. 

3. Conceding for the moment and for the 
sake of the argument that an action 
would lie on one of these bonds 
against the County or against the 
Board of Supervisors, nothing could 
thence result save a ground of appeal 
to the Legislature, i. e., to the State^ 
for a special tax upon some class of the 
State's own tax-payers, to provide 
means for satisfying the judgment. 
Neither the County nor the Board of 
Supervisors has now or ever had any 
means or property which could be ap- 
plied by execution or otherwise to that 
purpose. 

See Argument in paper C, pp. 32 to 85 and pp. 37 

to 40. 
Also the Notes at the end of these Points. 

4. The real and only injury, unless to che 

State, was to that undefined, unknown 
and unascertainable class of individ- 
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nals (23 iT. Y. R., 323) who, at some 
unknown period, were to be assessed 
under the tax laws for the payment 
of these bonds. {Laws of 1870, p. 878, 
§ 4 ; La'ms of 1871, i?. 1,269, § 3, 10 ; Ih. 
i?.631, §2.) 

None of this class can be heard indi- 
vidually; nor have all of them com- 
bined any right to sue. Neither the 
alleged County corporation of New 
York, nor the City corporation of New 
York, nor any Board of Supervisors, 
nor any subordinate functionary what- 
ever is their representative. When the 
wrong was perpetrated and this action 
commenced, they may have been all 
foreigners. Non constat^ that one of 
them was yet born or would ever be a 
corporator, or in any sense a constitu- 
ent of either the alleged County corpo- 
ration or the City corporation. 

See Notes at the end of these Points, and authorities 
there cited. 

IV. As no right to seek a judicial remedy existed 
elsewhere, our jurisprudence cannot be so im- 
perfect as to deny it to the sovereign power, 
in whose business, and by whose fraudulent 
or negligent servants a large class of the 
State's individual members were to be swin- 
dled in its name. If, in any method supposa- 
bly analogous, a private agent had improperly 
acquired money under his employer's author- 
ity, which the employer was legally or moral- 
ly bound to restore, or which his interest re- 
quired him to restore, surely the employer 
could maintain an action to recover it from 
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the unfaithful agent and his co-operating asso- 
ciates. 

See Mr. Curtis' argument implying a donbt, paper A, 
p. 10. 

1. The State plainly owes to its tax-payers, 
present and future, protection to the ex- 
tent of its power from the frauds of its 
own agents. And though from many 
causes such tax-payers can have no 
coercive remedy, the State is, for all ju- 
dicial purposes, and in all known and 
authoritative forensic reasoning, held to 
be under a peifect obligation to give 
that protection. 

Coster v. Mayor, 43 N. Y», 407, 408. 

2. The State is a corporate entity. Its cor- 
porate wealth and means consist of its 
power to appropriate to its corporate 
uses such portion as. it may need of the 
individual property within its limits or 
jurisdiction. Consequently, whatever 
diminishes or unjustly interferes with 
the enjoyment of such property by the 
individual owners thereof, is an injury 
to the State, which it is the interest of 
the State to prevent or redress. Surely, 
when the oppressed individuals are an 
indefinite class, incapable of acting by 
themselves, or by any other legal repre- 
sentative, the State can complain of 
and correct judicially, as a wrong to it- 
self, acts having this tendency, when 
permitted or committed willfully or neg- 
ligently by its own servants, contrary 
to its will, in the improper performance 
of duties imposed upon them by itself. 
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^ No principle is known to the State's law 
agents giving any local officer or corporation 
a right of action or power to sue in snch cases 
as the present. But, if there be any such, it 
is conceived that such right or power could 
not, on principle or analogy, be pronounced 
exclusive. On the contrary, it must be 
deemed subordinate and ancillary to the 
higher authority in the premises vested in the 
State itself. Such subordinate need not be 
made a formal party. In an action by the 
State, the Court, were it needful, which is not 
perceived, could always take such steps as 
might be necessary without having the sub- 
ordinate before it as a nominal party. There 
are many cases, even in private controversies, 
where different parties may sue separately for 
the same cause. A factor, an auctioneer, or 
a shipmaster may thus sue alone ; so may 
the owner sue alone. Either consignor or 
consignee may sue alone. In all these cases, 
and in all analogous cases, where two actions 
are brought for the same cause, the Court can, 
by special order, prevent its judgment from 
working any prejudice to the defendant. 

Att'y-Gen'l «. Wilson, 1 Craig & Phillips, 23. 
Dunlap Paley on Agency, pp. 279, 362. 
Williams v. Millington, 1 H. Blackstone, 82. 
Coppin V, Walker, 2 Marshall, p. 600. 
Taintor e. Prendergast, 3 Hill, 72. 

•VI. As to all rights and interests present or 
prospective, of the present or future indivi- 
dual members of the State not capable of 
judicial protection at the suit of the in- 
dividual, or of some inferior and designated 
public agent, the State, in its corporate ca- 
pacity, as an immortal governing legal per- 
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son or entity, is the guardian or protector. 
So far as ownership in the plaintiff who may 
sue to vindicate such rights or interests is 
required to subsist by any practical rules, 
the State must be deemed to possess it. 
See Notes at the end of these Points. 



Second Point. — The assertion that the money in 
question helonged to or was owned hy a local body 
corporate, briefly referred to as "the County of 
New York," is a petitio principii. It is wholly 
incapable of proof. There is, in law or fact, no 
color for the assertion. 

I. The so-called County bonds are a mere form. 
The County treasury, if there be one, is not 
to suffer any detriment ; for the State has not 
charged their payment upon any county 
treasury, or county property. On the con- 
trary, the State has, through its invincible 
power in that respect, absolutely secured 
their payment by imposing the duty upon a 
class of its own tax- payers selected by itself. 

II. No debt or liability of the County appears 
to have been left unpaid. On the contrary, 
if any such existed, they have been overpaid. 
No purpose of the County could be served 
with this money if it were paid into the County 
Treasurer's hands by. the swindlers in a spirit 
of repentance, and by way of amendment. 

III. The County of New York has not, nor has 
its Board of Supervisors, any corporaie 
capacity entitling it to sue in the premises. If 
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''the County of New York" or ''the City 
and County of N§w York," or "the Board 
of Supervisors of the County of New York," 
or "the Board of Supervisors of the City 
and County of New York," be a body cor- 
porate, and, as such, entitled to maintain 
actions, it could not sue in respect of the 
moneys in question. 

1. If such a corporate entity exists, it has 
the most narrow and restricted range 
of corporate powers. 

See Notes at end of these Points. 

Brady v. Supervisors, 2 Sandf . Superior Court Law 
Reports, p. 460 ; and same case on Appeal, ION. Y.R, 
p. 260. 

2. Even as to the rural counties, there is no 

principle of law, nor any word in any 
statute, which, either expressly, or by 
any fair implication, constitutes the 
Board of Supervisors or the corporate 
entity called ''the County," general 
protector or guardian of the local terri- 
tory, or of its ^inhabitants ^^^ against 
excessive taxation under special State 
laws. Much less has this entity any 
such curatorship in respect of the tax- 
payers^ every one of whom may be a 
non-resident of the County. 

See notes at end of these Points. 

Shoemaker v, Comm'rs of Grant Co., 36 Indiana, 183. 

3. If the power of thus representing the 
local district could be established in re- 
spect to the otlier counties of the State, 
or its cities, towns, and villages, little 
support would thence result to a claim 
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of like authority in that very peculiar 
official instrument, the New York Board 
of Supervisors. 
See Notes at the end of these Points. 

The unauthorized act of the Comptroller, 
in making a temporary deposit of the 
money obtained on the bonds with the 
bank, to the credit of the County Treas- 
urer, could have no effect to confer 
upon the alleged County Corporation a 
title to these moneys. 
See Paper C, pp. 6 to 9. Illustrated per Denio, J., in 
1 Kernan, 395. 



Third Point.— If all that is claimed in the defend- 
ant's law-points for the so-called County Corpora- 
tion were conceded, the fraud and collusion of the 
local officers having control of it authorized the in- 
tervention of the State to reclaim the misapplied 
moneys through an equitable action. 

And if (which is denied ante First Pointy Di- 
vision F.,) the alleged County Corporate should 
properly have been made a formal defendant, 
Ingersoll expressly waived that objection before 
interposing his demurrer. 

I. The right of the chief executive power in the 
State to pray for this remedy and the duty of 
Equity Courts to award it are clear in reason 
and upon authority. 

See Mr. Tilden^s argH and cases cited by him, paper 
C, pp. 48 to 68, and Mr. Peckham's arg*t in same 
paper, pp. 87 to 113. 

As to certain cases in this State including People «. 
Miner, 2 Lansing, see notes at end of these Points. 
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II. Such parties as the alleged County Corporate 
would be in the case supposed, are commonly 
called formal parties. They are not necessary 
to the relief or td any purpose connected with 
the administration of justice in the case, ex- 
cept to protect the defendant from double vex- 
ation for the same cause. They are made parties 
in the action, merely that they may, if needful, 
be restrained from molesting the defendant for 
the same cause, or from compelling him to 
render a second account. For this reason it is 
that, in the former practice, and more strictly 
still under the Code, the right to have them 
brought into the case as parties is treated as 
a privilege of the defendant^ which he may 
waive. 

Edwards on Parties, p. 16, and cases cited. 

Code, §§ 144, 148. 

III. Procuring to be struck out, "as irrelevant 
and redundant," the charges against the 
County oflScers was such a waiver. These 
charges were only needful to show why the 
State sued ; and the additional formality — 
i. e., bringing in the County Corporate as a 
party, was requisite or not at the option of 
the defendant. By moving to strike out the 
allegations in that behalf, he signified his 
election ; and, so far as this point is con- 
cerned, his subsequent demurrer should have 
been disregarded. 



Fourth Point. — There is no possible aspect of the 
case in which it can be adjudged that any local 
corporation or body owns this money or is entitled 
to it. 
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I. Plainly no sncli right results from its having 
been obtained on the pieces of paper called 
County bonds which the State directed the 
Comptroller to issue. Reimbursement to the 
lenders is provided for by the State out of an 
absolutely reliable fund, not owned by any 
such local corporation or body. A.nd the Su- 
pervisors or "the County" never had control 
over any fund or property to which the lenders 
could have any legal or otherwise coercive 
recourse. 

II. The only legal authority for issuing the bonds 
was the certificate of audit. This certificate 
created a perfect right or title, as against the 
tax-payers, to levy the tax on them. It is 
clear that they never could, by any judicial 
process, draw in question the validity of the 
tax. {Lynde v. The County^ 16 Wallace^ jp. 
13.) After the bonds were issued and sold to 
bona fide purchasers, this must be so. 

III. The ownership of the money during the inter- 
val between its receipt by Connolly from the 
lenders and its payment to the certificate 
holders, if not in the lenders, as seems quite 
clear, and not in the indefinite class of tax- 
payers^thereafter to be charged with the reim- 
bursement, which seems equally clear, and 
not in the swindling certificate holders, which 
is riot very clear to Mr. Curtis (see his argu- 
ment, paper A, p. 10), would se^m to have 
vested nowhere. No obligation on the County 
had resulted or could result from the transac- 
tion. It was not bound to pay the bonds ; 
it had no ability or means to pay the 
bonds; and if the money could be sup- 
posed to have come into an ideal possession 
of the County, or of any County officer, 
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neither could ever lawftilly apply it to any 
purpose unless authorized so to do by some 
new and distinct subsequent grant of power, 
in that respect, made by the State. 

IV. In fact Mr. Curtis' s doubt as to there being any 
remedy, proves him to be a profound thinker. 
It may well be that the mere ownership of 
this money, or the legal title to it was abso- 
lutely and irrevocably vested in the certificate 
holders. It does not seem easy to establish 
the contrary by anj'^ clear or sound reasoning. 
It would seem that an inextricable confusion 
was created as to the ownership of the res or 
the money itself. In such cases the mere titZe 
to the res is in the possessor. {Silshury v. 
McCooThy 3 Comst^ 398 — samecase^ 6 Hill^ 425 ; 
4 Denio, p. 332.) 

V. It results, that the remedy for the evil is an 
action of tort brought by the State as sove- 
reign vindicator of all general public riglits of 
the people, or of any undefined and unascer- 
tainable portion of them. 

CMehester v. Law, L. R, 16 Eq. (Ja»es^ 253. 
Such action should not be brought for the 
specific money ; but to recover damages for 
fraudulently using the State's authority in a 
manner tending to oppress its citizens. 

The judgments below should be reversed, and the 
demurrer should be overruled. 

D. PRATT, 

Attcyrney-Oeneral. 
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NOTES. 

A, 

At a period not very remote certain trading politi- 
cians discovered that the City of New York might be 
made the Golconda of fraudulent cupidity. Vicious 
legislation was brought into their service for a price ; 
and, by its use, they had attained in the year 1871 
much power and measureless audapity. All the local 
patronage came under the control of four officials by 
laws of their own framing. They were Hall, Mayor ; 
Connolly, Comptroller ; Tweed, Commissioner of 
Public Works, and Sweeney, President of the Depart- 
ment of Public Parks. Tweed, whom common fame re- 
cognized under the designation '' Boss," as chief of this 
quartette, enjoyed a plurality of benefices. He was 
President of the Board of Supervisors and a State 
Senator. Unwilling to rely upon the rule which en- 
joins ''honor among thieves," the quartette, as they 
were called, made unanimity among themselves in- 
dispensable to the working of their machinery. (Laws 
of 1871, p. 1269, Sec. 3.) During the Summer of that 
year a subordinate's betrayal of confidence led to de- 
velopments which attracted notice and aroused public 
indignation. On October 17th, 1871, a committee of 
citizens visited the Capitol and appealed to the Gover- 
nor for official action. In an apparently accidental 
turn of the conversation which ensued, the latter sug- 
gested a particular course; and, by a consequence 
hardly anticipated, there was immediately established 
in the city a branch of the Attorney-General's office. 
Charles O' Conor, Wheeler H. Peckham, William M. 
Evarts and James Emott, four lawyers residing in the 
city, assumed the charge of it, and active proceedings 
were initiated with all practicable speed against varioug 
actors in the existing official corruption. 
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On the date referred to, October 17, 1871, the quar- 
tette liad almost complete control over the local oflBicers ; 
and each of them was studiously protected, by the requi- 
site of unanimity before mentioned, from any adverse 
action by any or all of his three equals. Local officers 
were, in the main, selected through an organization 
controlled by them ; the Corporation Counsel could 
not institute actions on his own motion, and, ia this 
respect, one of them absolutely controlled him. {Laws 
of 1870, p. 371, §§ 23, 40 ; lb. p. 481, § 2.) William 
M. Tweed, Junior, son of the ''Boss," was Assistant 
District Attorney. ' To specify in detail their other 
powers over the personnel of those in authority 
might be thought indecorous. It might approach 
too closely that line which, in the territory of 
facts, divides inculpatory truths that may be 
spoken from those whose mischevious^enormity is, in 
this connection, best described as being unvUerable. 
They had reduced nine daily papers and nine weekly 
papers to the condition of stipendiaries, an act designed, 
though perhaps without entire success, eflfectually to 
muzzle the press, that potent foe of tyranny. {Laws of 
187J, p. 1232, § 1.) They had failed in only one of 
the efforts which a mad lust of absolute power had 
stimulated. They were defeated in an attempt to re- 
vive the exploded judicial power of punishing con- 
tempts at discretion. 

This was the state of things when, at the date al- 
luded to, October 17, 1871, the " Bureau of Municipal 
Correction" confronted the emergency which had called 
it into being. 

The strictly local character of criminal proceeding^, 
together with the palpable servility of the local judi- 
ciary then, as yet not purged by impeachment, forbade 
a resort to that class of remedies. 

After careful deliberation, civil actions Id the name 
of the State as plaintiffs, designating Albany County 
as the venue or place of trial, were determined upon. 
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And on the 24th of October, 1871, a civil action in the 
name of The People, as plaintiffs, was commenced 
against William M. Tweed, then Commissioner of Pub- 
lic Works ; Elbert A. Woodward, then Deputy Clerk 
of the Board of Supervisors, and James H. Ingersoll, 
and Andrew J. Garvey, the two latter being mechanics 
in whose favor large sums of money had been certified 
as due by the Special Board of Audit, which is made 
famous by this action. 

At a subsequent date, a like action was prosecuted 
against Richard B. Connolly, who, at the time this 
general line of operations was commenced, held office 
as Comptroller of the City, and was still, as such, head 
of the Finance Department. The latter action is atissue 
on the merits, and yet undetermined. Th<^ former is 
the leading case^ and is the case now under consid- 
eration. 

The formation of this local bureau would seem to 
have been accidental. Something more of its history 
and action may deserve notice. It would never have 
been authorized but for the prevalence of that vulgar 
error, which is now sought to be corrected on appeal 
to the learning and enlightened intelligence of this high 
tribunal. There had not, theretofore, been exhibited in 
any department at the Capitol a disposition to curb 
fraudulent practices amongst officials ; but a canvass 
was pending, and it was deemed judicious then to 
evince such a disposition. The step taken seemed ade- 
quate to that end, and, no doubt, it was firmly believed 
that neither the Attorney-General nor his advisers 
could act independently of the local authorities. It 
was adopted as a "tub to the whale." 

One difficulty in this movement, which failed to pre- 
sent itself to the governing minds at Albany, was in- 
stantly discerned in New York ; but the discernment 
came too late — ^the irrevocable step had been taken. 
In counsel, no less than in judges, there is sometimes 
to be found a commendable astuteness, which dili- 
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gently seeks in the armory of jurisprudence for the 
means of striking down an evident fraud ; and when 
either the lawyer or the judge is honest the search is 
rarely unsuccessful. 

Prior to and until October 17, 1871, reiterated impor- 
tunities of certain eminent citizens for the commence- 
ment of actions against the City heads of department 
had been disregarded by the New York City Law De- 
partment. But the instant the City officials became 
advised that the Governor and Attorney-General had 
authorized the counsel first above named to use legal 
remedies in the name and with the power of the State, 
the Corporation Counsel was directed by the Mayor to 
commence actions in the name of the City Coi-poration 
and of the supposed County Corporation, against the 
Mayor himself and Tweed and Connolly. Such ac- 
tions were accordingly commenced Oct. 19, 1 871 ; but 
of course they were of the sleepy sort. They were 
begun by summons merely, without complaint, warrant 
of arrest, attachment, injunction, or any like energetic 
accompaniment. These evidently collusive actions 
thus brougUt in bad faith were made to cover what 
attorney- wisdom judged to be the whole field of legal 
remedies for the alleged official frauds. And having 
been thus commenced by command of the chief prose- 
cuted official himself, at the critical moment stated, not 
only without the assent but without the knowledge of 
the Attorney-General or his assistants, the object as 
well as the motive was and is manifest. It was to fur- 
nish the offenders with color in that technical argument 
against any earnest legal prosecution which still t)On- 
stitutes their whole stock in trade. Both in the pop- 
ular and judicial forums that argument has been their 
whole capital. It is so on the present appeal. With- 
out pretending to innocence, they use this argument in 
the Court, to "entangle justice in the net of form." 
Outside of the Court, they use it to discourage honest 
seekers for public rights^ and to encourage unscrupu- 
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lous political tricksters with that rogue's hope, a pos- 
sible ''flaw in the indictment." 

This point in mere practice has hitlierto held the 
civil prosecutions in abeyance. Forced changes in the 
oflScial corps have freed the administration of criminal 
justice from their control, so that the defendants in 
this pending case are now expiating their crimes —one 
in the State Prison at Auburn, and the other in a 
County prison called the Penitentiary ; yet, even now, 
Feb., 1874, the diflerence between State and GouTity 
impedes civil justice and enables their confederates 
still to hold their plunder in trust for their use. 

The New York Bureau received an apparent sanction 
from the Legislature. (Laws of 1872, p. 1194.) Less 
could not have been done ; but this very anomalous 
statute was framed in the interest of the delinquents. 
It aimed at tempting the New York Counsel to imitate 
Tweed, by auditing bills in his own favor for his own 
personal services. The object was not accomplished. 

In the action against Tweed, there was appended to 
tlje complaint a statement in figures which ''could 
not lie" prepared by the Hon. Samuel J. Tilden. 
It demonstrated the frauds, and it came in time to in* 
fluence the elections ; but it could not prevent Tweed's 
returns accrediting him as a Senator. Still, it pro- 
duced upon Tweed a crushing effect. He never after- 
wards dared to confront accusation ; nor did he dare 
to take his seat in the Senate. That seat remained 
awaiting his occupation for his whole term. His 
quondam associates in that body were too charitable, 
too timid, or too — something else— they dared not pro- 
nonunce it vacant. " Achilles absent was Achilles 
still." 

These astounding developments in New York pro- 
duced the usual effect. The party whose nominal 
members were the most conspicuous among the swin- 
dlers, sank before the storm ; an overwhelming ma^ 
jority in the Legislature was awarded to their adversa- 
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ries. An Act of that body three lines long wonld 
have stripped the delinquents of their only cavil ; but 
neither that nor any subseqent Legislature could ever 
be moved to any such action ; and thus it is demon- 
strated that a party when in power is not prone to act 
efficiently in curbing the kind of villainy now awaiting 
immunity or judgment at the bar of this Court. 

Quite aware of this, the first named New York 
counsel, resolving in the interests of truth and justice 
that no faction should " grind its axe" thereat, formed 
the New York local bureau equally from both of the 
great parties. Its action has ever been absolutely 
impartial and wholly unbiassed by personal or party 
proclivities. 

The course of proceedings in this action against 
Tweed, Ingersoll and others is narrated ante pp. 3, 4, 6. 

The failure of reform Legislatures to aid affirmatively 
the movement against the delinquents has been stated. 
Its affirmative action to perpetuate like practices re- 
mains to be noted, as it has an immediate connection 
with the Attorney-General's proceedings. 

The elections of 1871 and Mr. Tilden's develop- 
ment involved the fall of the Quartette. ''Justice may 
have leaden feet, but she has iron hands. Though her 
pace be slow, it is not the less sure on that account ; 
and finally her grasp is terrible." Their tallest man 
has indeed escaped conviction ; but this result was not 
due to his actual innocence. Unlike the rest, he was 
not a ''vulgar thief ;" his fault, if any, was a loose 
unmindfulness as to the public interest ; and this has 
been so common among officials of untarnished repute, 
that to single out one for incarceration whilst the mass 
went free and were enjoying power and renown, did 
not conform to those notions of fair play which are 
apt to prevail in simple minds. {Hogan^s Staie 
TV? aZ^, 69, 61.) Where are the others? Mainly in 
the State Prison, in the Penitentiary or fugitives 
from justice ! I 
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Still, what have been the results ? Mr. Tweed sur- 
rendered his omnivorous Department of 'Public Works 
to a member of the incoming party ; the Law Depart- 
ment was surrendered in like manner, and to one 
similarly qualified. The outgoing Mayor, head of the 
Quartette, though of a different party, made these ap- 
pointments ; and the Legislature, elected under the ban- 
ner of reform and retrenchment, could do no less than 
perpetuate in the hands of their political friends (col- 
ored, of course, by the slightest possible variation,) the 
powers which, in the hands of their opponents, had been 
a source of profit to partisans. Individuals have, in- 
deed, suffered in the tempest, but the atmosphere has 
not been purified. Like causes must ever produce like 
effects, and the plundered tax and assessment payers 
of New York are not being relieved from any pressure 
experienced during Tweed' s regime. The writ of man- 
damus is coercive upon the financial officers ; the job- 
ber chooses from the multitude his judge in the first 
instance, and the head of the Law Department, selected 
by the Quartette and appointed by its chief, Hall, can 
for a long teiin of years, by his mere sic volo^ prevent 
any appeal. See present Charter, Laws of 1873, p. 
495, § 86. It is not strange that these nicely concerted 
arrangements created a belief that all things would 
soon resume their usual routine, and tempted Genet to 
elect himself to the present Assembly. 

The criminal convictions which soon followed have, 
in some degree, intimidated the jobbers, but if a favor- 
able decision here shall point out a refugium pecca- 
torwm our birds of prey will return. The result will 
dishearten all honest men, and discourage all honest 
effort. 



In the nomenclature of juridical science a corpora- 
tion is an artificial entity or person. It is ''invisi- 
ble, intangible, and existing only in contemplation of 
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law." Like a nataral person, it cannot operate prac- 
tically without organs; but its nature is such that it is 
quite susceptible of being ^ regarded as standing alone 
in its judicially recognized artificial personality, with- 
out any individual interest entering into its composi- 
tion, and without its being, in any just or scientific 
sense of the words, even so much as the representative 
in respect to property or private and personal rights of 
any individual or individuals whatever. The State is 
precisely such a corporation. 

And this notional existent being may have an equal 
place in judicial contemplation whether it be called a 
corporation or not, and however limited its sphere of 
action or its powers. Whenever an entity, capable of 
appearing in foro^ as actor or reus is recognized, that 
entity has upon general principles the vital elements of 
that which is commonly denominated corporate exist- 
ence. Consequently, in the true and the general and 
comprehensively scientific view of artificial juridical 
personality, it matters not whether the entity in ques- 
tion be or be not endowed with a corporate name, or 
with any one of those usual salient accompaniments 
by which corporations are known. The failure of 
stinted intellects to extricate themselves from the mere 
mechanism of the attorney's oflice suflSciently to per- 
ceive this fact, caused the multitudinous wrangles 
and conflicts, quite discreditable to our jurisprudence, 
which arose under the free banking law. See their his- 
tory per Harris, J., Leavitt «. Blatchford, 17 N. Y. E., 
526 to 635. And Debow v. People, 1 Denio, 9, over- 
ruled in Gifliard v. Livingston, 2 Denio, 380. 

It is consequently quite apparent that in considering 
this subject largely, and upon principle, there is no 
difference whatever between the most thoroughly and 
perfectly endowed or caparisoned corporation, and 
any interest which, aside from those of a purely indi- 
vidual character, is for any purpose recognized in the 
judicial mind. That interest which has capacity, in any 
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form whatever, to stand np for itself in a court of 
justice, and is liable to be made itself a respondent in 
foro^ differs not in essentials from any corporate en- 
tity. Not only the quasi corporations but the presi- 
dents, clerks, or other managing officers, who, by 
feasible or by "clumsy" devices of legislators or 
judges have been endowed with this capacity of pros- 
ecuting. Or charged with that of responding for cm 
interest^ while the cited person himself, individually, 
is held not to be for any substantial purpose either a 
plaintiff or a defendant, are all in this category. Per 
Blackburn, J., Mersey Docks r). Gibbs, Law Rep. 1, 
Eng. & Irish Appeals, H. L., pp. 108, 109. 

We have said that no one definite characteristic of a 
mechanical nature, such, as for instance, a name, is 
necessary to the constitution of a judicial entity capa- 
ble of representing inforo an interest. This we pro- 
ceed to prove. 

The ordinary trading corporation is hardly dis- 
tinguishable in principle from the mercantile firm of 
continental jurisprudence. It is of course nothing 
more than the name or form under which a number of 
individuals place their capital and conduct their 
business. The fancy of Englishmen for the practical 
forms of the common law courts precluded the use of 
the voluntarily assumed social name as a party. It 
could not be actor or reus. It could not be used even 
in equity, for equity, says the maxim, must follow the 
law. Entangled in this net of their own creating, 
English chancellors found great difficulty, if not in 
dealing equitably with the res in partnership cases, at 
least in stating any consistent reasons for their action. 
It was reserved for this Court, in Menagh v, Whitwell 
& ah, 52 N. T., B., 146, to solve that difficulty. An 
argument heretofore presented to this Court, thus 
speaks on this subject: ''In many respects every co- 
partnership has the most important functions of a cor 
porate existence. KaufmarCs Mackeldey, § 141, 142. 
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True, it has not a corporate name by which it may 
sue ; but this is a mere rule of judicial practice. It 
has a social name by which courts recognize its acts. 
True, it has no common seal ; but many corporations 
have been created without this function. It is recog- 
nized as a distinct person ; its creditors are protected 
by equity ; neither partner can lawfully use its name 
for his own purpose, nor can he lawfully apply its 
property to the payment of his own debts or to his 
own use in any way, to the prejudice of its creditors or 
of his co-partner. Equity endows it with tlie utmost 
measure of immortality which any legislature can 
bestow upon the most favored corporation, and a much 
longer life than is usually bestowed upon such bodies. 
Whilst any property of a copartnership exists, be it in 
action or in possession, and, either as co-partners or as 
next of kin of a co-partner, or as creditors, there can 
be found as many as two persons interested in the dis- 
position of that property, the legal entity created by 
the original association is regarded as existing, with 
rights, remedies and liabilities enforceable by judicial 
process. How enforced, in what form of action, in 
what name or in what court, we need not inquire. 
These things are mere form ; the substance is the 
same, whatever form or forms may be appropriated to 
its development. Paterson's Eng. and Scotch Law, 
§ (539 ; BeU's Com. by Shaw, 213. Cole v. Reynolds, 
18 N. Y. R., 77. Review, 25th Vol. of Lond. Jurist 
Essays, p. 358. Colquhoun's Summary, §906 to 
910." 

The puzzle thus disposed of in Menagh v. Whitwell^ 
as to private interests, finds its parallel in the way 
Courts have dealt with the public interests not repre- 
sented by that magical personality the full, formal 
corporation. It was questioned at an early period 
whether regularly organized civil divisions, like coun- 
ties, as such, were corporations, or even quasi corpor- 
ations, so as to be capable of holding property or as 
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being entitled to sue or as being amenable to suit. The 
contrary was expressly held in Russell vs. TTie Men of 
Devon, 2 Term B., 672, A.D. 1788. Yet, in that case, 
it was affirmed that where statutes created a liability 
or a right in the inhabitants of a district^ the Courts 
would devise a remedy by action ; and thus, in a cer- 
tain very limited way, a narrow range of what the 
Court was pleased to call corporate capacity might 
arise. This idea is enlarged upon and explained in 
Ward vs. The County of Hartford, 12 Conn, Ji., 406, 
407. The growth in our country of this "judicial legis- 
lation," as our re visors of 1830 termed it, 3 ^. S., p. 
482, Second Ed., is well summed up in AngeU and 
Ames on Corporations, %% 23 and 24, Eighth Ed. It 
is there said that counties, towns, hundreds, school 
districts, and the like civil divisions, came to be ''con- 
sidered under our institutions as quasi corporations, 
with limited powers co-extensive with the duties im- 
posed upon them by statute or usage ; but restrained 
from a general use of the autJiority wJiich belongs to 
these metaphysical persons, i. e. (corporate bodies) by 
the common law^ Levy Court vs. Coroner, 2 Wal- 
lace, 502, 507. 

The judicial annals of this State anterior to the re- 
vision of 1830 present apt illustrations of this precise 
doctrine. Jackson vs. Hartwell, 8 Johns^ 426. Jack- 
. son vs. Coi-y, lb., 388. 

The mode of suing in these cases, where the Courts 
had created, as they best could, a limping kind of 
remedy, was attended with much complexity. 

The whole of this jurisprudence arose ex necessitate 
rei. It was based upon the very reasoning found in 
Russell vs. Th^ Men of Deoon. It stood upon the rea- 
son of the thing ; its object was to prevent a failure of 
justice. The Judges never went further than imperi- 
ous public need. The principle on which they placed 
their endowment of these divisions of the State with 
limited corporate powers, is well expressed in Denton 
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vs. Jackson^ 2 Johns. CJiy. JR.y 325. JVorth Hemp- 
stead vs. ffempsiead, Hopk.j 292. 

For the sake of having our views clearly understood, 
we have endeavored not only to define, but to illus- 
trate, by the most apposite instances or specimens, the 
juridical person of our law. We have sought to epi- 
tomize all the general principles governing in its crea- 
tion, or recognition, by defining its nature and object 
in all its infinite varieties. Corporation is the only 
single word in our language which adequately de- 
scribes this legal entity ; hence the practice of calling 
single oflScial person or persons, &c., corporations 
sole. (6 Viner's Ab., p. 256, Title Corporations, A. 1.) 
The courts having no other word to describe an imper- 
sonal entity, have been obliged to call all that were not 
corporations, g-^^a^/ corporations — that is, "as if," or 
near to, or something like corporations. In every re- 
spect in which we have considered them, they are all, 
on general principles, alike. Their nature and charac- 
ter are the same. And this brings us to the second 
stage in this discussion. Before entering upon it, we 
deem it proper to say here, and once for all, that, so 
far as any general principles, or general reasoning on 
principle is concerned, the slightest and least palpable 
juridical entity created for purposes of political gov- 
ernment among those to which we have refen'ed, and 
which we have endeavored briefly to describe or define, 
stands on as high a ground as the most perfect munici- 
pal corporation. Or, quitting the abstract for the con- 
(jrete, let us say, if the fourth section, now under re- 
view (Laws of 1870, p. 878), had been passed in refer- 
ence to debts or liabilities of the fully incorporated 
" Mayor, Aldermen, and Commonalty of the 
City of New York," instead of the ^' County ^^^ and 
bonds of the City Corporation had been the instruments 
directed to be employed in raising the money instead 
of County bonds, the right of the State to maintain 
this action, would not, upon any g&ueraZ prinoiples 
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Ihat can properly he invoked^ be a whit less perfect 
than it is. We make this statement to the end that 
there may be neither misinterpretation nor misappre- 
hension of our doctrines. We shall, to be sure, by and 
by, show the very limited and narrow range of legiti- 
mate power bestowed upon the New York Board of Su- 
pervisors, and also examine whether it be, to any and 
what extent, that familiar entity known as a corpora- 
tion. But w^e do not consider either of these inquiries 
necessary or even relevant. In touching them, we 
shaU act in deference to those who may advance very 
' narrow views upon the subject in hand, and views that 
we deem palpably erroneous. 

We now pass to the distinction between public and 
private corporations, leaving out of view, as neces- 
sarily excluded from our comparisons, that great 
public corporation — the State. 

At a period but slightly remote there could hardly 
be said to exist practically, and for any judicial pur- 
poses, among our European ancestors, any distinction 
between public and private corporations. 

The pvJblic corporation of antiquity was essentially 
the same thing as the private corporation and trading 
firm. Juridically it was not at all distinguishable from 
a private trading corporation ; nor, except in the unsub- 
stantial forms before alluded to, was it distinguishable 
from a mercantile firm or partnership. The people of 
a district, usually a commercial town, associated 
their means, virtually as co-partners, and either 
usurped an independent existence as an united body, 
or by compact with the feudal lord of the territory or 
by charter of incorporation accepted or extorted from 
him, they gave form to their union. This was the 
origin of all the municipal corporations known to our 
ancestors. The geographical district thus became the 
property of the locally united body ; in their own way 
they exercised absolute control over it, for it was their 
common property. They distributed the gains and 



Digitized by 



Google 



42 

advantages among their ovfn freemen^ as any partner- 
ship or trading corporation might do at this day in 
our country. This description of interest in the indi- 
vidual freemen of a local district, with guarantees for 
their preservation, varying in degrees of strength, still 
exists on the continent of Europe. One specimen is 
well described in a recent publication. See "Swiss 
Federal Reform," British Quarterly Review, No. 
CXIV., for April, 1878, pp. 171 to 173 inql. WUlcock 
on Municipal Corporations, pp. 1 to 9, contains several 
illusti-ations of this fact with particular reference to 
the political and judicial annals of England. That 
author speaks as follows : 

''The institution of municipal corporations is said 
by Dr. Robertson to have conduced more than any 
other circumstance to the emancipation of Europe from 
the thraldom of the feudal system. That it did con- 
duce much to this great event cannot be denied ; but the 
germs of liberty had long been sown, and they had 
already made some growth, when municipalities were 
incorporated. 

Their establishment was the effect of that spirit of 
liberty which had gone abroad, and a considerable 
degree of power and independence already existing in 
the cities and towns to which charters were granted. 
They had already become influential and wealthy as- 
sociations. Their traffic not only brought them riches, 
but gave them a maritime power not inconsiderable in 
those times. Their increasing wealth and commerce 
established among them the burgher watch and ward, 
and voluntary associations for the protection of pro- 
perty, not efficient at aU times against the rapacity 
of marauding barons, but capable of repelling 
those bands of outlaws and disciplined robbers, with 
whose predatory excursions the annals of European 
history are frequently stained. The dangers to which 
their property was exposed taught them the 
necessity, and they soon learned the power of union. 
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While the barons were wasting their revenues and re- 
tainers in wild wars, and weakening each other in mu- 
tual conflicts, the towns were gradually and silently 
accumulating wealth, population and power. At a 
very early period of our history they were defended 
by walls. With Italian merchandise they imported the 
institutes of Venice and Genoa ; and commerce with 
the Hanse towns, then also in their infancy , introduced 
a similarity of internal arrangement. The grants of 
privileges contained in the charters were, in fact, con- 
firmations of privileges already existing. 

This sanction gave confidence and firmness to the 
municipalities, with little loss or concession to the 
lords. It requires no historical document to convince 
us that, had they not been already powerful, they 
would not have been equally favored by the barons 
and princes, each desiring, the assistance of allies in 
the struggle between prerogative and privilege. The 
statesmen of those times had little idea of calling new 
powers into existence ; the utmost extent of their 
policy was to avail themselves of those which they 
found at hand. 

Some towns having attained this power, and given 
great importance to the princes and barons within 
whose territories they were established, operated as a 
strong inducement with other nobles for encouraging 
similar institutions. The walled towns became gradu- 
ally more fonnidable than the royal or baronial cas- 
tles, until the latter altogether disappeared among the 
martial nations of Europe. 

While the royal or baronial banner was followed 
only by its feudal retainers, who owed but a tempo- 
rary and rendered but an unready attendance, the 
towns, defended by walls and garrisoned by the 
burghers, assumed a far more formidable attitude than 
they could have ever presented under a more regular 
and permanent military establishment ; till at length 
little remained to the lord besides a titular superiority 
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and an inconsiderable tribute, rendered to secnre bis 
countenance in the council and the field. 

In England many towns were enfranchised and in- 
corporated by the greater barons, and many more by 
the crown. It appears that at first the right of doing 
so was in the immediate lord, and not in the king by 
virtue of his prerogative ; for the earliest incorpora- 
tions by the kings of England were of towns held in 
demesne, or by tenure in capite^ and that every great 
baron who had towns within his barony incorporated 
them at will. The Earls of Cornwall incorporated many 
towns : West Love, Truro, Launceston, Liskeard, Bod- 
min, Lostwithiel, Grampound, and others, with fran- 
chises similar to those bestowed by the crown ; the 
Baron of Villa Torta constituted Saltash a corporation; 
the Earl of Devon incorporated Plympton ; John, Earl 
of Moreton and Lancaster (afterwards king), incorpo- 
rated Bristol and Lancaster ; and John, Duke of 
Britain and lord of Richmond, bestowed on Richmond 
a charter of incorporation and privileges. 

It does not, indeed, appear that any regular munici- 
pal corporations, with exclusive jurisdiction, existed 
among the Anglo-Saxons. But the division of their 
judicature into townships and hundreds, under the 
authority of a class of oflicers distinct from the nobility, 
together with the comparative importance to which 
some towns had arisen at the time the feudal dominion 
was first imposed, conduced greatly to the early and 
general establishment of them throughout this nation. 
The commercial disposition of the Anglo-Saxons, who 
still composed the bulk of the people, tended to ad 
vance the importance of their towns more rapidly than 
that of towns established in nations of a more military 
character. 

The municipal incorporation of St. Riquier by Louis 
the Sixth in France, so frequently referred to as the 
earliest on record, shows only that there were so many 
important towns so well constituted and established, 
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that the French monarch, by calling them to his assist- 
ance, could soon humble the mightiness of their no- 
bility — the most powerful and turbulent of any feudal 
nation. This implies not the infancy of such institu- 
tions, but their having advanced to great power, al- 
though without any direct legal sanction. 

To the early importance of towns and their almost 
exclusive possession of commerce, with the assumed 
authority of establishing rules for their own govern- 
ment, anterior to charters of freedom, is to be assigned 
the origin of those customs, which we call customs 
against common right. 

About the time of Edward the First the franchise of 
returning members to Parliament was conferred upon 
a great number of towns, for the most part incorpora- 
ted. The writs being executed by the bailiff or other 
chief officer, attracted them more within the sphere of 
regal authority, and they began to assume additional 
importance in a political point of view. Soon after the 
crown endeavored to strengthen its control over them 
by introducing the writ of quo warranto^ by which the 
judges in their iter were empowered to inquire by what 
warrant all who claimed any franchise in derogation of 
the crown maintained their title. This was doubtless 
no inefficient weapon in the hands of an active and vigi- 
lant monarch. In the eighteenth year of his reign 
another statute was made to render them more imme- 
diately dependent upon the crown. From that time 
applications from towns incorporated by the barons, 
for a confirmation of their former, or a grant of 
new, charters became more frequent. Hence, as I 
apprehend, grew up the doctrine sufficiently 
agreeable to the king, and readily enough as- 
serted by the dependent judges of the king's 
own court, that no incorporation was valid without 
the regal sanction. Certain it is, however, that some 
towns neglected this precaution, or having originated 
in the prerogative, and deeming it unnecessary, claim 
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their franchises b^ prescription at this day. Not that 
almost all, if not every one of them, have subsequently 
accepted charters of confirmation, but that their origi - 
nal constitution is not evidenced by any memento of 
royal or baronial concessions, and doubtless some 
were self-constituted, assuming the privileges of other 
towns without grant or authority. From the time they 
obtained influence in the national council by sending 
thither their representatives, municipal corporations 
became daily the subject of more imporant considera- 
tion with the Crown, which began to extend its influ- 
ence over them — at first by encouraging popular elec- 
tions and the spirit of freedom, for the purpose of 
strengthening itself against the barons, until, perceiv- 
ing that to curb one rival it had raised a much more 
formidable opponent to its tyranny in those very repre- 
sentatives, it began to assume a different policy, and 
endeavored to procure returns of its own creatures by 
discouraging popular elections of the municipal magis- 
trates, and raising a sort of burgher aristocracy. It 
was in the fortieth year of Queen Elizabeth's reign that 
the Judges, upon the application of tlie Privy Council, 
determined that from usage within time of memory a 
by-law may be presumed restraining to a select bodj'' 
the right of election of the principal corporators, 
though vested by the ancient constitution in the popu- 
lar Assembly ; and in the twelfth year of the reign of 
King James the Judges determined that the King could 
by his charter incorporate the people of a town in the 
form of select classes and commonalty, and vest in the 
whole corporation the right of sending representatives 
to Parliament, restraining the exercise of that right 
to the select classes, and this was the form of all new 
corporations. (12 Co., 120.) These doctrines, with 
more consideration of precedent than principle, have 
been carried into modern decisions to an extreme sub- 
versive of our ancient law, and established the opinion 
that the franchise of electing corporators can be sur- 
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rendered by the commonalty not only for themselves, 
but also for their successors." 

Notwithstanding the bold presumption upon the ig- 
norance and incapacity of its opponents in one paper 
which has been handed to the Court by the defend- 
ants, we feel at liberty to assert as, at this day and in 
this State, a truism, that any functionary or entity exer- 
cising, under the general regulations of the sovereign 
authority, powers of a public nature for the benefit of 
the people of the whole State or of any designated 
portion of it, who fails in duty is judicially corrigible 
in some form by the State, as sovereign, proceeding on 
its own motion, and in its own name. By mandamus 
he may be forced to act, and to act conformably to law. 
If he is proceeding to misapply funds, or has misap- 
plied them, he may, by a State action of an equitable 
nature, be restrained from such misapplication, or 
forced to reimburse. A large class of cases deter- 
mined in the Equity Courts of England and Ireland 
have declared this to be an indisputable principle of 
English Equity. But they are referred to in the pre- 
sent connection as illustrating our proposition that the 
ancient municipal corporation in Britain, as well as on 
the Continent, was not, except in some rare instances, 
an instrument of government, organized by the sove- 
reign for his own convenience in local administration, 
but was, essentially, like the common private trading 
corporation of the present day, the representative and 
agent of the individual members. 

When Willcock wrote, such was the condition of 
most English municipal corporations. In what he calls 
his *' Conclusion," p. W2, whilst admitting that bene- 
fits had in former times resulted from their existence, he 
asserted that " long ago they [had] ceased to have any 
beneficial operation." He adds: ''If I maybe al- 
lowed to suggest an alteration it would be fundamen- 
tal ; that is, annulling all charters of incorporation 
and re-incorporating the whole Kingdom in extensive 
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districts, upon the following plan : The Kingdom to 
be divided into a certain number of municipalities, 
more or less extensive, according to the populousness 
of the country," &c. After naming certain good re- 
sults to flow from this change, he says : " And all the 
vexatious and tyrannous usages which prevail in cor- 
porations might be swept away." But he deprecates 
the supposal that he could be *' visionary enough to 
imagine that the present will be improved — to fancy 
that any Parliament will be found willing to relinquish 
their influence over venal boroughs— that aldermen in 
the House will be allowed by their constituents to 
abandon the privileges of ancient cities and towns, 
liowever much in restriction of common right, however 
harassing to the subjects in general." Yet this gentle- 
man's sound and philosophic ideas, borrowed, as 
they certainly were, from the system actually existing 
throughout this country, were soon afterwards, 
to a great extent, adopted. '*An Act to provide 
for the regulation of municipal corporations in 
England and Wales," was passed September 9, 1836. 
It is Ch. 76 of 6 and 6 William IV., and is commonly 
known as the Municipal Reform Act. Grant on Cor- 
porations, 341. Grant, at p. 497, speaking of the law 
and practice prior to this Act, says : '' Where a muni- 
cipal corporation was seized of lands in their corporate 
capacity [they] annually made regulations respecting 
the mode of enjoyment of the subordinate right of 
common upon the lands which helonged to the burgesses 
of the corporation^ and the sums to be paid by them 
for the agistment of their cattle thereon, which money, 
after deducting the expenses of the management of the 
lands, &c., was distributed among the burgesses who 
did not turn on cattle." Here we find the burgesses 
enjoying exactly the advantages from the corporate 
property which the Swiss Communists are described 
as enjoying in the article before referred to. Each is 
a somewhat rude but substantial parallel to the re- 
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ception of dividends by a shareholder in a trading 
corporation. But all that waia totally changed by the 
Municipal Reform Act. Its 92d section transferred all 
property and income to a '' borough fund * for the 
public benefit." Power to enlarge the borough fund, 
when needed, by a rate or tax, was conferred upon the 
borough oflScers, and, as nearly as ancient habits 
would permit, the various boroughs or municipal 
districts were placed upon what we cannot but see 
is the American system of local administration. Grant, 
at p. 343, says this Act made the corporations therein 
mentioned "pt^JMc corporations." 

The series of English and Irish cases in equity, above 
referred to, explicitly recognize^ and, in various forms, 
assert, certain propositions which are here very relevant, 
namely : 

First That municipal corporations, existing prior 
to that Act, were the masters of their own property 
precisely as any private individual owners were, and 
could not be judicially questioned touching their ad- 
ministration or management thereof by the crown — i.^., 
the Executive Government. 

Secondly. That, as to grants to them by Parliament 
for any public purposes, they could be so questioned. 
And, even though the public purpose was local in its 
benelits, an individual relator was not necessary but 
merely expedient in reference to costs to prevent vex- 
ation. So says that master of equity practice and 
pleading, Mitford, Lord Redesdale. Attorney -General, 
v%. Mayor of Dublin, 1 Blighs' P. C, New Series, p. 
337, 351. 

Thirdly. That after the Municipal Reform Acts all 
the funds and property of these now ^public corpora- 
tions were placed in tlie same category as last des- 
cribed. ... 
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Attorney-General w. Mayor of Dublin, 1 Blighs* P. C^ 

New Series, p. 355. 
Attorney-General vs. Aspinall, 1 Keen, 632. Ace. in 

same case on appeal, 2 Mylne & Craig, 623. 
Attorney-General t». Wilson, 1 Craig & Phillips, 22. 

" Before the Municipal Corporations Regulation Act 
passed, certainly the Corporation was not subject to 
any trust ; the corporations might do with it whatever 
they chose, and, generally speaking, no relief could be 
obtained either at law or in equity for ainy misapplica- 
tion of that property. The Municipal Corporations 
Act creates a trust," per Lord Campbell, giving the 
reasons of the House of Lords in Parr vs. The Attorney- 
General, 8 Clark & Pinelly, 431. In the same case, 
and on the same page, Lord Lyndhurst observes: 
"We are all of opinion that this is a public trust." 
The Attorney-General's suit was sustained. We have 
referred to the precise page where the views of the 
English Judges can be found. A full review and com- 
parison of all the cases and dicta is contained in Mr. 
Tilden's Argument. (Paper marked C, pp. 54 to 78.) 

In the year 1840, a similar Municipal Reform Act 
was passed for Ireland, and in a most able and ex- 
haustive opinion of Lord Chancellor Brady, the same 
principles as are found in the English cases on the 
same subject are distinctly asserted. Tiie Act is 3 and 
4 Vic, ch. 108. It corresponded with the English Act. 
It is difficult to imagine any more perfect judicial per- 
l^rmance than the opinion on it just referred to. At- 
torney-General V. Belfast Corporation, 4 Irish Chan- 
cery Reports, pp. 142, 144. 

This brings us to our leading and fundame ntal p 
osition, which presents the only question of principle 
in this case, and we thus enunciate it. Whatever may 
have been the proprietary rights of crown patentees in 
the early settlement of these colonies, say the Duke of 
York, William Penn, Lord Baltimore, or the Rhode 
Island Company (7 How. U. S. R., 25), there never 
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has been, within the United States, since our secession 
from Great Britain, or, at all events, within the State 
of New York, any county, town, village, city, or other 
local district, which was, in judgment of law, anything 
else than a public civil division of the State's territory, 
formed or recognized by the sovereign power for pub 
lie purposes and for the more convenient distribution 
of the powers of government or administration. And 
there never was in or assigned to any of these 
civil divisions, a lawful office or officer, or a corpora- 
tion, or quasi corporation, or other entity, established 
or recognized for governmental purposes, that was not, 
in every sense, public and amenable to the sovereign 
power of the State alone, for the faithful exercise of its 
powers, including the receipt, keeping and disposition 
of all funds entrusted to it, or that was, in any sense 
whatever, the agent, servant, representative or trustee 
of any individual person, or set or class of persons. 

Momentary forgetfulness or a singular blindness can 
alone account for a non-recognition of this proposition 
in any part of its whole length and breadth, by an 
educated American. That simple and uncultivated 
minds should be without a perception of it, or should 
actually think otherwise is not singular, for the 
history of our race is a history of these social aggre- 
gations ; and, in a vague sense, the inhabitants of 
every city, village and hamlet have, practically, com- 
mon interests and apparently a common property in 
many things Besides, the clear and distinct constitu- 
tional arrangements in which the proposition just 
enunciated is founded, are of very recent origin. 

We proceed to lay before the Court authorities for 
this view : 

The abrogation of everything like the corporate im- 
peria in imperioj existing under royal charters, and 
every right and power in individuals to govern or con- 
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trol for their own benefit, as incorporated burgesses or 
otherwise, any public rights or public property was an 
elementary principle of the American revolution. This 
none will deny. The people of this State, when adopt- 
ing the common law, after announcing in terms the 
great principles of the new government, declared that 
all parts of the pre-existing law, common or statute, 
which were "repugnant to that constitution should be, 
and that they thereby were abrogated and rejected." 
Article XXXV. 

We shall presently go into all the details needful to 
exhibit the system formally enacted for the State 
whereby all communal ideas, such as may have pre- 
viously had acceptance, were practically and com- 
pletely displaced. But first we will invite attention to 
judicial recognitions of the great fundamental doctrines 
in American politico-legal jurisprudence for which 
we contend. 

Statutes and decisions innumerable show it to be 
a general practice throughout this country to establish 
by public laws of the Legislature, in each ordinary 
civil division of the State, an official board for local 
purposes. Without the employment of such sub- 
ordinate local agencies, civil government could not be 
conveniently administered. In some of the States 
other names have been used ; but, with us, these civil 
divisions are counties, towns, cities and villages. This 
is the ordinary nomenclature adopted in our written 
constitutions. By positive enactment, in many cases, 
these local boards are fully organized corporations. 
Even when they are not so, the statutes concerning 
them, the powers conferred upon them, and the duties 
devolved, create, in judgment of law, a more or less 
perfectly developed corporate existence. When it is 
deduced by mere implication these legal entities are, 
in judicial parlance, denominated j^^a^z-corporations. 
Though various and infinitely diversified in the nature 
and extent of their authority, it may fairly be assumed 
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that any one of these boards exercising tlie power of 
local government within its district is, prima facw^ 
the visible organ of a corporate existence. Cities are 
invariably created by a charter containing many 
grants of power, well known as th« characteristics of 
a municipal corporation. Whether in point of ex- 
pression the geographical district, its inhabitants, or 
the local body is denominated a corporation, the re- 
sults are precisely the same. 

Long familiar with these local governments, and 
constantly subjected to their action at his very door, 
and affecting his domestic concerns, the citizen has 
naturally contracted a habit of thought and mode of 
speech which might seem to indicate that each of them 
was an independent power in tlie land instead of being 
what it really is, a mere official agent of the State. 

It has been shown that amongst our European 
ancestors, most of the chartered municipalities, or 
districts, were formerly thus regarded. Each was an 
imperium in imperio possessed of rights, powers and 
privileges guaranteed to it as its own independent 
property, by the sovereign or feudal lord within whose 
dominions or territory it was established. This prop- 
erty was enjoyed by its pejinanent freemen or burgesses 
for their private, individual benefit. No such local 
governing corporation ever existed in the United States. 
{See paper B, pp. 47 to 53, and cases cited.) 

The formal point taken by the defendant, and sug- 
gested by the demurrer, as an objection to the suit by 
the State, is founded on these mistaken conceptions 
and obsolete usages. 

Our local governments are mere agencies of the State 
sovereignty. Their official corps are merely officers of 
the State, appointed for local purposes ; and their 
property, real and pejsonal, both capital and income, 
constitute portions of the public treasure of the State, 
placed at a particular point by the will of the State for 
the convenience of the State. All such property be- 



Digitized by 



Google 



54 

longs to the State ; and, as a mere question of power ^ 
it is absolutely subject to the control of the State, an 
inhabitant of the city, county, town or village, hav- 
ing no more right or title to it or interest in it than any 
other citizen of the State. The State is the creator, and 
the Local Government the creature. The latter is de- 
pendent upon the will and pleasure of the State, not 
only for the continuance of its powers and the posses- 
sion of its property and franchises, but also for its very 
life and being. 

The attempts sometimes made to draw a distinction 

between the political powers of a municipality and its 

property^ have always proved vain and futile. 

Rice «. Railroad Co., 1 Black»8 U. S. R, 382. 
Davidson v. Mayor, &c., 2 Robertson, 269. 

In respect to this question, there is, in truth, no dif- 
ference in principle, between a county or town and an 
incorporated city or village. An attorney readily dis- 
covers that it is easier to draw up his process for com- 
mencing an action against a regular corporation, " in re 
facto et nomine^^^ than it is to sue the legal entity 
called a quasi corporation. In this mere matter of 
form lies the whole diflference : in substance there is 
none. The attempts occasionally made to raise dis- 
tinction in this respect, in favor of cities, result from an 
imperfect consideration of the subject. 

1 R S., 384, title 3, first ed. : 1 lb., p. 901, fifth ed. 
Bailey «. Mayor, &c., of N. Y., 8 HiU, p. 639. 
8. C. on Appeal, 2 Denio, 433. 

The principles of government brought into practice 
by the American Revolution completely extirpated 
these antiquated communal ideas. Communal privil- 
eges are wholly unknown in the United States. Never- 
theless, just as is now attempted in this case, able 
counsel, in a noted instance, most intensely and unto 
the highest court of resort, endeavored to procure their 
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recognition. See the State of Maryland for the u^e 
of Washington County v. The Baltimore & Ohio 
Railroad Company^ 12 OiU & Johnson, p. 899. Same 
case in error, 3 Howard's U. 8. R,, 534. 

The State of Maryland incorporated the railroad 
company, requiring it to locate part of its road through 
Washington county, and, on failure, to forfeit $1,000,- 
000 to the State of Maryland for the use of Washington 
county. The State subsequently repealed these re- 
quisitions and this suit was brought to establish a 
vested right to the million of dollars in Washington 
county. Very able arguments of counsel are reported. 
The following observations of the courts are instruc- 
tive : 

Per Cur., 12 Oill& Johns., 436: ''The money being 
forfeited to the State as a penalty for the use of Wash- 
ington county, one of the constituent elements of the 
State, the Legislature had an unquestionable right to 
remit it. Washington county is an integral part of 
the State, or portion of the body politic, and the 
money, if received by her, would belong to her as 
public property in her public political capacity, to be 
applied exclusively to the public use. As a county, 
she stands to the State in the relation of a child to a 
parent, subject in all respects to its jurisdiction and 
power, as well as entitled to the benefits of its fostering 
care and protection." 

Again, at p. 438 : 

" Washington county, by which the claim is at- 
tempted to be enforced, is one of the public territorial 
divisions of the State, established for public political 
purposes, connected with the administration of the 
government. In that character she would receive the 
money as public property, to be used tot public pur- 
poses only, and not for the use of her citizens in their 
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private individual characters and capacities. In that 
relation they would have no immediate interest, and 
could assert no title. She is one of the instruments 
of the government, invested with a local jurisdiction 
to aid in the administration of public aflfairs, and may 
be emphatically termed a part of the State itself." 

On the writ of error, 3 How. U. S. R., p. 550, the 
Court, per Taney, C. J., says : 

*'If this money had been received from the railroad 
company, the commissipners, in their corporate ca- 
pacity, would not have been entitled to it, and could 
neither Tiwtie received nor disbursed it, nor have di- 
rected the uses to which it should he applied ,, unless 
the Slate had seen fit to enlarge their powers and com- 
mit the money to their care. If it was applied to the 
use of the country, it did not by any means follow 
that it was to pass through their hands, and the mode 
of applicaiion would have depended altogether upon 
the will of the State. This corporation, therefore, cer- 
tainly had no private corporate interest in the money, 
and, indeed, the suit is not entered for their use, but 
for the use of the county. The claim for the county is 
equally untenable with that of the commissioners. 
The several counties are nothing more than certain 
portions of territory into which the State is divided, 
for the more convenient exercise of the powers of gov- 
ernment. They form together one political body, in 
which the sovereignty resides. ' ' 



*' In the country (England) from which we derive our 
ideas on the subject of Municipal Corporaticms, the 
charters of cities, as their name (i. e. , the word charter) 
implies, were contracts, entered into between the cor- 
porators on the one hand, and the king or feudal lord 
on the other, by which liberties and franchises were 



Digitized by 



Google 



57 

bartered for personal services or money. The rights 
and powers \^hich those charters conferred * were in- 
tended to be permanent, and [they] could not be law- 
fully taken away ; they were, in the true sense of the 
word, franchises. But the relation existing between 
onr municipal corporations and the sovereign [power] 
is not the same ; and it is strange that this fact should 
continue to be so obstinately overlooked by their 
oflScers." 

" The municipal government" of a city '' is a subor- 
dinate agency for the purpose of police and good or- 
der. The laws * * which establish and regulate mu- 
nicipalities are not conti-acts. They are ordinary acts 
of legislation. The powers they confer are no longer 
franchises in the original meaning of that word ; they 
are nothing more than mandates ; and these laws may 
be repealed at pleasure, except so far as their repeal 
may affect rights acquired by third persons under 
them. They are all of the same nature, and must be 
construed and applied in all cases like other laws." 

Per Ro8t, J., in Reynolds v, Baldwin, 1 Louisiana An- 
nual R, 167. 



*'The corporation of a town is established for public 
purposes alone, and to administer a part of the sover- 
eign power of the State over a small portion of its ter- 
ritor3^" * * h- * "The government of cities and 
towns * * forms one of the subdivisions of the in- 
ternal administration of the State, and is absolutely 
under the control of the Legislature." So held by the 
Court per Preston, /., determining that a State Leg- 
islature which had given a profitable ferry franchise to 
a town, might revoke the gift at pleasure, in 

Police Jury of Bossier v. Corp*n of Shreveport, 5 

Louis'a Ann'lR., 665. 
See People «. Pinckney, 82 N. Y, R., 892 to 396, and 

cases cited. 
See People «. Kerr, 27 N. Y. R., 197. 
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The Supreme Court of the United States, to this 
point speaks as follows : 

"A municipal corporation in which is vested some 

portion of the administration of the government, may 

be changed at the will of the Legislature. Such is a 

public corporation used for public purposes," 

State Bank of Ohio «. Enoop, 16 How., U. S. 
R, 380 : Reaffirmed, 18 How., 380 and 384. 



" This, as are all such municipal corporations, is de- 
pendent on the legislative will for its existence, as well 
as all power exercised by them, and their corporate 
powers may be increased or contracted by the Legisla- 
ture at will." 

Per cur. Robertson v. City of Rockford, 21 Illinois 
R, 458. 



''Counties * * are not, strictly speaking, corpora- 
'* tions. Still they are qtoasi corporations. They can 
*' perform many of the functions of proper municipali- 
''ties. * * But because they cannot legislate, 
"everything done by the agents of a county must be 
'* first authorized by the legislative power of the 
''State." 

Eittaning «. Brown, 41 Penn., 272. 



" A county * * cannot sue or be sued except where 
*' specially permitted by statute." 

Hunsakerv. Borden, 5 Cal., 290. 



" County court cannot, even as relator, maintain an 
" action against the collector of the county levy on his 
official bond. ' ' {Bead note. ) 



it 
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Per Cur: "We know of no law which anthorizes 
" the county court to maintain the suit. It has no cor- 
" porate capacity that would give it such right" 

Commonwealth v. McFarland, 7 J. J. Marshall, 208. 



" At common law, counties have no right.to sue, nor 
** can they be sued. Their right depends on statutory 
'* enactment, and where they sue or are sued, the pro- 
"visions of the statute must be complied with." 
Schuyler Co. r>. Mercer Co., 4 Oilman, (Dl.) 20. 



A collector sued the county to recover the money 
which he had paid to the County Court for the State. 

Per Curiam : "The county * * is liable to him 
"for nothing. * * The county treasury could not 
" become the depositee of any funds but those that the 
" law brings to it. * * Every attribute, duty, lia- 
'' bility and obligation of the corporation of a county 
"is fixed and defined by law. She is strictly and 
"technically a creature of law, and by law are her 
" duties and obligations alone manifested and her lia- 
>* bilities established." 

Jefferson Co. v. Ford., 4 Greene, Iowa, 870-1. 



An action on a treasurer's bond to the State cannot 
be brought by county commissioners in their own 
names, although the bond was intended as an indem- 
nity against failure to pay over county as well as State 
taxes. 

Per Cur.: " A county may not improperly be called 
" a quasi corporation, for it is in many respects like a 
"corporation. But a county can neither sue or be 
" sued, except by express power conferred by statute, 
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*^ and in th^ manner so expressed. Nor can any of the 
" officers of a county, by virtue of such office, sue or 
" be sued, except as pi'ovided by statute. It follows, 
*' therefore, that the only power to sue possessed by 
*^the Board of County Comraissioners is conferred 
^'upon them by statute." 

Judgment for plaintiffs reversed. 

Hunter v. Commissioners of Mercer Co., 10 Ohio State 
R,520. 



'' The counties are corporations created for the pur- 

/'pose of convenient local municipal government, and 

'' possess only such powers as are conferred upon tliem 

*'by law. They act by a Board of Commissioners 

" whose authority is defined by statute. * * 

"The statutes defining the powers, botli corporate 
"and judicial, of Boards of County Commissioners, 
"enumerate the powers given with care ; so that there 
"is little room for doubt as to the extent of those pow- 
"ers. * * 

"While it is undoubtedly true that municipal cor- 
"porations, in common with all other instrumentali- 
"ties of government, are established for the public 
"good, it is 7iot true that they are ordinarily left at 
" liberty to exercise an unlimited discretion in accom- 
" plishing that object, or that they are possessed of 
" that discretion unless there is an express limitation 
"imposed." 

Harney v. Indianapolis R. R, 32 Indiana, 240-7. 



A fund arising from fines in part payable to local 
commissioners, is the property of the State, not of the 
commissioners, and the fine may be remitted by the 
State. 
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Per Cub.: "The commissioners acquire no rights 
''in the fund, but are to be considered as agents of the 
"State. * * * 

"If it is, as we believe, a fund which goes to the 
" Inferior Court for County purposes, then does it be- 
" long to the State, and the Inferior Court are only 
"agents of the State to disburse it for the common 
"benefit." 

Matter of Flournoy, 1 EeUy, 609, 610. 

S. P. State V, Williams, 1 Nott & M'C, 28. 



4( 



The * * vests the penalty in the Commissioners 
of the Roads. It is not given to them in theii' indi- 
" vidual capacities, but as agents of the State, and for 
" public purposes. The money as much belongs to 
" the State as if it had been directed to be paid into 
" the public treasury." 

State V, Williams, 1 Nott & McCord, 28. 



Fines collected in counties in Wisconsin are a part 
of the school fund. An action was brought in the 
name of the State against a county officer, to recover 
the amount of fines collected by him. 

Per Cur.: "That the action is properly brought in 
" the name of the State, we think there can be no 
" doubt. * * * The State, to wTiom this money 
" rightftUly belong s^ is the proper party to sue for it 
" in the absence of statutory provisions directing the 
" suit to be instituted in the name of some officer 
*' or corporation or citizen. 

state t^. Casey, 5 Wis., 322. 
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(In reference to the question whether a police board 
was a State or a municipal agency), 

Campbell, C. J. said : "The only confusion exist- 
*' ing on this subject has arisen from the custom prev- 
'' alent under all free governments of localizing all 
" matters of public management as far as possible, 
** and of making use of local corporate agencies when- 
'* ever it can be done profitably, not only in local 
'' government, where it is required by clear constitu- 
'' tutional provisions, but also for purposes of State. 
'* Illustrations of this might easily be multiplied. 
" The whole system of State taxation, under our 
" laws, is made to depend upon the action of town 
'' and county officers, who make the assessments and 
*' collect most of the taxes. And the whole macliin- 
" ery of civil and criminal justice has been so gener- 
'* ally confided to local agencies, that it is not strange 
'' that it has sometimes been considered as of local 

People V. Hurlbut, 24 Mich., 81. 



" Where, under several local and public acts, the 
'* vestry of a parish were constituted the custodians of 
*'the public ways, and were empowered to take such 
"proceedings as they should think expedient against 
"any person stopping or impending any public way, 
" and had the soil of such ways vested in them, 

" Held^ that they could not sustain a suit by bill 
" filed by them as plaintiffs in the ordinary course, but 
"must take proceedings, by way of information, in the 
" name of the Attorney-General." 

RoMiLLY, M. R. " It is not intended by those acts, 
" or by any clauses to be found in them, to delegate 
" to the Commissioners named in the first act, or to the 
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* * vestry, who have now delegated to them the powers 
*' conferred on those authorities, any powers and au-. 
'' thorities previously vested in the Attorney-General. 
u « «r « Accordingly, if the vestry indict any one 
'' under that act, they must proceed in the name of the 
''Queen, before a grand jury, who must file a bill be- 
'' fore it can be tried, and if they take any proceedings 
'' in the Court of Chancery, it must be in the name of 
''the Attorney-General, in an information." 

Vestry of Bermondsey «. Brown, 14 Weekly Reporter, 
215; 8. C. Law Reports, 1 Equity Cases, 204 



It is difficult to conceive what is meant by the argu- 
ment concerning the county, as a legal entity capable 
of suing in the name of its Supervisors, unless tlie 
county, by and through its Board of Supervisors, 
represents some class of persons who are, or are to be, 
injured by reason of the wrongs alleged, or who might 
be benefitted by this money being recovered from the 
delinquents. 

1. Neither the county, nor any officer of the county, 
or anj' one else, was ever authorized by law to receive 
one cent of this money, except for the purpose of pay- 
ing it over to the holders of the audit-certificates. 

2. No gross sum was authorized to be raised in an- 
ticipation of audits. The audit was a pre-requisite to 
the issuing of a single bond. 

3. No one was authorized to pay the debts contracted 
by issuing the bonds, with any money, except the 
proceeds of specified taxes subsequently to be levied. 

4. If by any chance or accident any of the moneys 
raised upon the bonds should not pass to the certificate 
holders but should remain in any official hands, there 
was no legal authority in '' the county," the Board of 
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Supervisors, the Comptroller, or any one else, to make 
any disposition of it. 

Under these circumstances it seems undeniable that, 
any fand, not applicable or not in fact applied to the 
payment of the certificate holders, would belong to 
the State or be a pure waif belonging to the chance- 
medley holder, unless it would belong to the individual 
tax-payers, people, or inhabitants of the county. In 
Colchester v. Law^ L. B,, \Q Equity Oases^ 253, it ap- 
peared that a public officer had accumulated consider- 
able interest earned on the funds of individuals which 
had been deposited with him for their benefit, in his 
official capacity ; but, owing to certain peculiarities in 
his administration, there was an utter impossibility of 
properly apportioning these earnings among the per- 
sons entitled, or, indeed, of ascertaining who they 
were. Yice-GTiancellor Malins decided that the earn- 
ings ''belonged to the Crown for the benefit of the 
public." 

In this view of the case, authorities were adduced 
showing that no city, corporation, county, board or 
town or village officials represented such individuals 
or had any right to sue in their behalf. And the 
manner in which this dilemma is dealt with by 
the only person who has ever attempted to handle it 
deserves notice. His answer, after all, is simply a 
petitio 'princvpii^ an assertion of the ver}' point in dis- 
pute. It is ''the County's money." Thus speaks 
Judge Parker's opinion. Paper D, pp. 189, 190. 

"It is claimed, on behalf of the plaintiffs, as an- 
other reason why it [the County] cannot sue for these 
moneys, that the county suffers no prejudice from 
their loss. 'Its debts,' it is said, 'if it had any, 
were not left unpaid— they were OT^paid.' . 
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**True, the debts which it raised the money on its 
bonds, to payi were paid and overpaid, but the money 
with which it paid them, before it was appropriated 
for that purpose, was its money, and the overplus has 
not ceased to belong to it. 

"Again, it is said, 'its corporate treasury, if it has 
one, is not to suffer any detriment. The State, by its 
taxing power, has forced, or is to force, the payment 
of the bonds by the taxpayers,' and hence it is con- 
cluded that the taxpayers^ whoever they may happen 
to be when the tax is levied and collected, alone are to 
suffer, and of those taxpayers ; the county is not the 
curaior^ and has no authority to bring suit to preserve 
or vindicate their rights. To this, the answer just 
made to the last proposition of plaintiff's counsel is 
sufficient. This suit is not brought to preserve or vin- 
dicate the rights of taxpayers, the money for the 
fraudulent obtaining of which from the county treas- 
ury the suit is brought, was the county's money, 
and the circumstances that the ultimate sufferers are 
the persons who shall be the taxpayers when the 
money shall be raised by tax to pay the bonds, is 
immaterial^ and whether they can be represented by 
the corporation is immaterial. Defendants have pos- 
sessed themselves of the money of the county, and it 
comes back to the same result — the county must sue 
for it in the manner provided by law. 

"The authorities cited to show that municipal corpor- 
ations have,no standing in Court to protect or vindicate 
the individual rights of their taxpayers or inhabitants 
have no applicability ; and the idea upon which they 
are supposed to be applicable, that it is the persons 
who are eventually to pay the tax, by which the money, 
to make up th^ loss of the money in question is to be 
raised, who are the sufferers by such loss, and who are 
to be represented in any suit to recover back the money 
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taken, is a mistaken one. Such ultimate and indefinite 
interest creates no cause of action, and such persons 
are not, in any respect, to be represented in the action 
to recover back the money." 

Although the learned Judge takes this short cut, we 
find that in every instance, and many have occurred, 
where a local governing body ever undertook to remedy 
by judicial action in its own name a wrong to the 
vicinage, it went upon the idea of representing the 
people, the inhabitants or the taxpayers thereof. 

That any such right to represent the injured people, 
&c., exists, has uniformly been denied by the Courts. 

Local governing bodies may, like all other corpora- 
tions, defend actions brought against them, and prose- 
cute actions for the defence of their coi-porate or oflS- 
cial property or rights ; but they do not, in any gen- 
eral legal sense, represent the local population, or the 
local taxpayers, past, present, or to come. Nor is it 
their duty, nor have they any authority, to institute 
suits or'proceedings^to preserve or vindicate any public 
or private right of such persons. There is ample au- 
thority for this proposition. 

Guilford vs. tJte Supervisors of Chenago^ 3 Ker- 
nan^ 147, was an action hy a tovm to restrain the Su- 
pervisors from levying and collecting a tax from the 
taxpayers of the town. Denio, J., says: "The 
proceeding which the plaintifl" seeks to restrain is 
not aimed at and cannot aflfect the corporate riglits 
or the corporate property of the town. It claims a 
contribution from the tax-payers and out of the tax- 
able property in the town ; and, for that purpose, it 
employs the instrumentality of certain town oflScers. 
It does not appear to me that the town, as a corporate 
body, can have a standing in Court to vindicate the in- 
dividual riglits of the tax- payers." {Aoc, 18 Barb.^ 
636, 637.) Ace. 36 Indiana R., 175. 
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The Corporation of the City of Georgetown vs. The 
Alexandria Canal Co.^ 12 Peters, U. S, R., 91, 99, 
was a bill in equity to restrain an alleged injury to the 
whole body of the citizens of Georgetown by obstruc- 
tions in the River Potomac. The suit was dismissed. 
The Supreme Court, in assigning its reasons, speaks as 
follows : " The plaintiffs profess to come into Court for 
themselves, and for the citizens of Georgetown. Now, 
it is not even pretended that, in their character of a 
corporation only, they have any power or authority 
given to them by their charter, to take care of, protect, 
and vindicate, and in a court of justice, the rights of 
the citizens of the town, in the enjoyment of their 
property, or. in removing or preventing any annoyance 
to it. Nor does such a power attach to them in their 
corporate character, upon any principle of the law in 
relation to corporations." ***** 

They '' seem to have proceeded on the idea, that it 
appertained to them, as the corporate authority in 
Georgetown, to take care of and protect the interest of 
the citizens. In this idea we think they were in error. 
* * They cannot, upon any principle of law, be 
recognized as parties competent, in Court, to represent 
the interests of the citizens of Georgetown. Nor is the 
difficulty obviated by associating with them the citi- 
zens of Georgetown, as the persons in whose behalf 
they sue. * * In this case, it has been already 
said, that the appellants [the corporate body] have no 
such interest as enables tliem to sue in their own name ; 
and * * if the citizens of Georgetown were even 
parties on the record, the objections would equally lie 
against them." 

In Ohio, the boards charged with like duties as 
those devolved on Sup c?rvisors in our rural counties, 
are called the County Commissioners. One of these 
boards undertook to be relators in . a mandamus to 
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compel a tnmpike company to repair, according to 
its duty, abridge upon its road within the county. 
The court dismissed the action on the express ground 
that the County Commissioners had no interest. 
State ex. rel. Commissioners of Ross County v. TJie 
Zanesville and Maysville Turnpike Co,^ 16 Ohio State 
Reports^ 320. Brinckerhoff, J., delivering the 
unanimous opinion of the Court, thus expressed his 
views : " Have the relators any such beneficial interest 
in the performance of the alleged corporate duty as 
entitles them to prosecute this writ ? * * 

The Relators are a Board of County Commissioners, 
and in that character alone they appear in this proceed- 
ing. As a board they are an administrative body, and 
a g'T^a^i-corporation, with certain limited powers and 
duties defined by law. As individuals, the members 
of this Board may have an interest in common with 
all other persons domiciled in the State, in the repair 
of this bridge ; but as a Board of Commissioners, 
what interest have they ? We are unable to find any." 



^\ The Code makes it the duty of certain oflicers to 
"cause bridges to be built, and the public roads to be 
" kept in order, but this is a duty cast not upon the 
" county, the corporation, but upon certain public oflS- 
"cers. And these oflScers are not the oflScers of the 
" ^corporation.' They are oflicers of the State, pro- 
"vided for in the constitution, commissioned by the 
'^ Governor, and not at all under the control of the 
"county, or of the citizens of the county. * * The 
"law does not cast the duty upon the county, but 
" upon the oflicers, and they are oflicers of the Staie^ 
" although it may be that their duties are confined to 
"the county." 

Scales «. The Ordinary, &c., 41 Georgia, 227-^. 



Digitized by 



Google 



69 

The charter of the City of Carrollton ecave its Mayor, 
&c., power to sue, and imposed on its Mayor the duty 
of superintending its police. An act was afterwards 
passed embracing the city within the Metropolitan 
Police District, and conferring on the defendants, the 
Metropolitan Police Board thereby created, the 
power of controlling the police within that city 
and others. 

The Mayor and council having enjoined the Board, 
the injunction was dissolved, and, on appeal, the 
Mayor, &c., contended that the latter act violated the 
constitutional provisions protecting the right of the 
people to be secure in their property, and to be free 
from unusual penalties and unjust taxation, &c. 

Per Cur. : " Assuming that some of its provisions 
'' do conflict with the constitution, does the act violate 
"any of the constitutional rights of the plaintiffs f 
" Does it impose a tax on the corporation^ infringe 
''upon ^Aetr rights of property, or authorize the ex- 
"ercise of judicial powers by said board toward ^Ae??^ ? 

" If the act subjects the people of Carrollton to un- 
" just taxation, and the strange and unusual punish- 
'' ment complained of, they have a remedy through the 
" Courts by which to avert the infringement of their 
" constitutional rights. In all these matters the cor- 
"poration of Carrollton, in the opinion of the Court, 
" is without interest ; it is not affected by any of the 
"provisions of the act which they say violate the ar- 
" tides of the Constitution of the State and of the 
"United States." 

" The Court cannot entertain abstract questions of 
" law presented by parties without interest, and wholly 
" unaffected by the illegalities and unconstitutionali- 
" ties complained of." Judgment affirmed. 

Mayor, &c., of Carrollton «. Board of Metropolitan 
Police, 21 LouiBiana Annual R, 449. 
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"I agree with Mr. Justice Oakley in his opinion in 
''the Superior Court, that * * 'the corporation, as a 
'' ' body politic, possesses property, and also certain 
"' corporate rights and powers in which all the citi- 
'''zenshave a common interest. But it does not in 
"'any sense represent the individual and private 
^^^ property of the citizen^ and a measure intended to 
"'protect or to save such private and individual 
" 'property cannot be said to confer a benefit upon the 
" 'city as a body corporate.' " 

Bronson, J., Russell o. Mayor of N. Y., 2 Denio, 464. 



An act qui tarn authorized to be prosecuted by any 
inhabitant of a town, one-third of the penalty recov- 
ered to be for the complainant and the rest for the 
town, cannot be brought by a committee of the town in 
their own names for the use of the town. 

Per Cub.: "The inhabitants themselves, as a mu- 
"nicipal body, could not maintain an action, neither 
"can their committee professedly acting as such. * * 
"The verdict must be set aside, therefore, and the 
"plaintiffs be non-suited." 

Vinton «. Welsh, 9 Pick., 91. 



A town sued by its contractors for work on a bridge, 
se^; up, as a counter-claim, damages to its inhabitants, 
by reason of the contractors' delay, whereby some of 
the inhabitants were compelled to pass over an adjoin- 
ing toll-bridge. 

Per Cur.: " Could the defendants sustain an action, 
" in their corporate capacity, against the plaintiffs for 
" the injury thus sustained by their citizens ? If they 
" could, the damages would go into the treasury of the 
"town, and the judgment would be a bar to the 
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" claims of those citizens, if any claims exist. If they 
^' could, it is not easy to see why the defendants might 
*' not sustain an action for any debt belonging to any 
* ' citizen, or, if sued, set off such debt if owed by the 
'' plaintiff, and the action would admit of such defence. 
*' Such proceedings are unheard of in courts of justice, 
tt * * On the whole, we are satisfied that the defend- 
''ants have no right to reduce the plaintiffs* claim by 
'' the damages their citizens have sustained." 

Kinne ®. Town of New Haven, 82 Conn., 214. 



"Another question which arises is, whether the 
"plaintiffs are entitled to maintain a bill in this case. 
"They have no greater rights, in this respect, than 
"any individual owner of property affected in like 
"manner by the bridge. The corporation claims to 
"represent and protect the rights of the inhabitants of 
"the town who are owners of property affected by the 
"bridge; but the corpoi-ation cannot vindicate any 
" such rights unless it be in some case where a corpor- 
" ate duty exists. Perhaps the town might be heard 
"in its corporate capacity, where the health of the 
"community was endangered by a nuisance, or where 
"they might otherwise be subjected to expense by 
" reason of pauperism, and in any other case involving 
" corporate responsibility. But nothing of that char- 
" acter appears in this case, and the town cannot main- 
" tain the bill on the ground that individual inhabitants 
"are affected in their private interests." 

Dover v. Portsmouth Bridge, 17 New Hampshire's 
Reports, 214, 215. 



" Most of the reasons on which the learned counsel 
who appears in behalf of the county rely to resist the 
contirmation of the report, are based on grounds of ob- 
jection which do not affect in any degree the rights or 
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.interests of the county, but relate solely to the opera- 
tion and effect of the act of legislation in establishing 
the turnpike as a common highway on the rights of 
abutters owning land over or through which the turn- 
pike was originally laid out, and on the pecuniary- 
interests of the several towns on which the burden 
of supporting the road as a highway is imposed. 
But this class of objections is not open to the County 
of Norfolk. * * * 

^' So far as the rights of other parties are involved in 
this proceeding, the County of Norfolk must be deemed 
a stranger to it. The validity of the act can be called 
in question only by those having a direct interest in 
the rights supposed to be injuriously affected by its 
provisions, and no one can interpose to ask for the in- 
terference of this Court to declare the act void or to 
prevent its full operation, except so fer as may be ne- 
cessary to support and protect their own property or 
rights from unauthorized injury or invasion." 

Hingham and Qaincy Bridge and Turnpike Corpora- 
tion M. County of Norfolk and others. 6 Allen*s 
Rep., 356-367. 



A new county (Grant) was formed out of an old one 
(Delaware;. Delaware's oflScers collected and paid 
into its treasury, State and other taxes, witliin the new 
county, and the new county sued the old to recover the 
amount as having been illegally collected. 

Per Curiam : '' It is clear that Grant County had no 

" claim whatever to this money. It was not assessed 

'' or collected for the benefit of that county nor under 

'' its authority. If the money was illegally collected, 

*' it is the individuals from whom it was collected that 

'' are injured, not the County of Grant." 

Board of Com. of Grant m. Board of Com. of Dela- 
ware, 4 Blackford (Indiana) R, 256. 
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*' County commissioners are not agents or represen- 
^' tatives of the county in any such sense or manner as 
'* to render the people of the county justly answerable 
" for their neglect. * * Such liability cannot be de- 
*' rived from the relations of the parties, either on the 
''principles or the precedents of the common law." 

Hamilton Co. v$. Mighels, 7 Ohio State, 109, 121, 124. 



One of the forms in which this notion of a communal 
right in the inhabitants or people of one of our com- 
mon civil divisions has exhibited itself, and led to 
much mischievous and vexatious litigation, is the no- 
tion that an action might be maintained by a tax- 
payer on behalf of himself and his fellows, to redress 
or prevent some mal-administration specially affecting 
the county, town, city or village. 

The history of this conflict in the Courts below is 
given in Wetmore v. Story ^ 22 Barh,^ 447 to 451. At 
last, however, it was conclusively determined in this 
Court that no such action could be maintained. 

As it respects counties, this was expressly ruled in 
DoolUtle V. Supervisors ofBroovie County^ 18 iV. Y. JR., 
67 ; as it respects incorporated cities, it was expressly 
ruled in Roosevelt v. Draper. 23 N, T. JR., 324 ; and 
as it respects towns by the General Term of the Fourth 
Department, in Ayres v. Lawrence, 63 Barbour, pp. 
457 to 461, Talcott, J,, delivering the opinion. Ace. 
Sup. Court, U. S., 12 Peters, 100. See also 36 In- 
diana R., 175. 

Nevertheless, this notion of a right in the local in- 
habitants has been, and virtually is relied upon and 
urged against the State in this very case. 

Judge Balcom, in People v. Clark, 63 Barb., 177, 
held that the individual tax-payers were the proper 
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plaintiffs. It also clearly appears that Judge MuUin 
entertained, and strongly expressed the same opinion 
in 2 Lansing, p. 397, and re-affirmed it, when it was 
quite irrelevant, in the People vs. Albany and, Susque- 
hanna Ji. JR. Co.y 5 Lansing, 26. This latter case ha-s 
been recently reviewed in the Commission of Appeals. 

In fact, it was on the strength of these opinions that 
Judge Hardin allowed the demurrer of Ingersoll. See 
his reasons, case, fol. 169, Division IV, 

The leading authority, and that mainly relied upon, 
was People v. Mvaer, 2 Lansing, p. 396. No such case 
was ever before the General Term, or decided by it. 
The Judges who held that terra have been requested to 
certify the fact. Their respective statements are in the 
Attorney-General's possession, and are as follows: 

Syracuse, May 16, 1873. 
Chas. O'Conor, Esq., 

Dear Sir : In relation to the report of the case of 
The People v. Miner ^ in 2 Lansing, 396, we would say 
that the appeal mentioned in the reporter's statement 
of facts, never came before the General Term for re- 
view or decision. We understood that the appeal 
was settled, and the bonds issued by consent of the 
parties. 

There were, however, two suits commenced before 
that appeal was settled, one in favor of Knox, Tax- 
payer, V. Minei, and another in favor of The People 
V. Miner, in which ex parte orders of injunction were 
granted ; and, on motion to the Special Term, both 
were vacated. Appeals were taken from these orders 
of vacation, and came on to be heard together at 
- the October General Term, 1868. Both orders were 
affirmed at the January General Term, 1869, upon 
grounds not involving the right of the Attorney 
General to institute such an action, in which all the 
Justices concurred, 
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The case of Knox v. Minei\ mentioned in Justice 
Mullin's opinion, p. 397, was argned in connection 
with the case of The People v. Miner^ and decided at 
the same time, as before stated. 

The opinion of Mr. Justice Mullin was not concurred 
in by either of ns ; on the contrary, we were both of 
opinion that the Attorney-General could institute such 
an action ; but the point was not decided, as we all 
concurred in aflSrming the orders appealed from on 
other grounds. 

Very respectfully yours, &c., 

LE ROY MORGAN, 
HENRY A. FOSTER. 

P. S. — I will say, for myself, that in the case of 
Knox (tax-payer) v. Miner^ I came to the conclusion 
that he could not maintain the action ; and in the case 
of The People v. Miner ^ the order of injunction hav- 
ing been granted by the Justice ex parte on affidavits, 
without a complaint^ I came to the conclusion that it 
was unauthorized ; and upon that ground concurred 
in affirming the order of the Special Term which 
vacated it. Mr. Justice Foster can speak for him- 
self. 

L. R, M. 

In Knox (tax-payer) v. Miner^ I wrote an opinion, 
concluding that a tax-payer could not maintain such 
an action. And the case of The People v. Miner ^ my 
conclusions are stated in the foregoing letter. 

HENRY A. FOSTER. 

Watertown, May 13, 1873. 

C. O' Conor, Esq. 

Dear Sir: The book containing the entry of the Case 
pf The People vs. Miner is in the hands of Mr. Barbour^ 
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the reporter, and I was therefore obliged to write to 
him to get a copy of it. I have just received his re- 
ply, by which it appears that the appeal heard in the 
General Term of the 5th District was from an order 
made at Special Term dissolving an injunction. The 
order was affirmed by the General Term with $10 
costs. 

How it came to be called in the Report of the case 
in Lansing a judgment, I do not know. Possibly an 
inadvertent slip of my own in writing judgment in- 
stead of order. 

Yours truly, 

J. MULLIN. 

It will hence be seen that the asserted General Term 
decision, reported in 2d Lansing, is a fiction. Suppos- 
ing it to be a judgment, the Supreme Court of Mis- 
souri reviewed and repudiated it. See 51 Missouri Rep., 
350. State vs. Saline Co. Coy/rtj especially p. 367. 

Two of the three Judges who sat when People v. 
Miner is supposed to have been decided were actually 
of opinion that the State could sustain such an 
action, and that the tax-payers could not. 

Nor does it appear that the other Judges in the sub- 
sequent case in 5th Lansing entertained Judge Mullin's 
opinion on this question. 

His opinion rested entirely on the completely and 
authoritatively exploded assumption that the indivi- 
dual tax-payers are the proper plaintiffs. 

'^ If one tax-payer cannot be heard to complain under 
''such circumstances, neither will all of them com- 
"bined, nor the corporate authorities representing 
" them^ be permitted to make such complaint." 

City of Richmond «. Richmond & Danyille R, 21 
Grattan, 617. 
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We thus find that in both of its aspects, this notion 
of a local right, in the nature of the communal or 
burgher interest, is repudiated in our American law. 

It has been repeatedly held that the Attorney- General 
may prosecute, on behalf of the Government, to pre- 
vent or redress vrrongs aflfecting the people generally, 
or particular classes, as, for instance, the inhabitants 
of a particular district, be it city, county, town or 

village. 

Davis vs. The Mayor, &c., of N. York, 14 N. Y. R, 526. 

Davis w. The Mayor, 2 Duer, 663. 

Atty. Gen. vs. Eastlake, 11 Hare, 223. 

A denial of this right in the State would render every 
corporate body charged with the government of a local 
district, as a city or county, perfectly irresponsible for 
any frauds upon the public committed by its officers 
or with their consent. The notion that the tax-payers, 
or any number of them, might maintain an action, 
though once entertained to some extent, has been com- 
pletely exploded. And its twin sister of communal 
birth, now before the Court, on which this defense is 
founded, must share its fate. 

The notion that the County, in and through the Board 
of Supervisors, is the general legal representative of all 
public or common interests of the County's inhabitants, 
or tax-payers resident or iion-ret^ident, past, present 
and future, so that acts of fraud and I'apine subjecting 
these classes to excessive taxation or exposing them to 
the danger of it, cannot be judicially restrained or re- 
dressed, except through the medium of an action 
brought by "The Board of Supervisors of the County"' 
has no color of support in law or reason. 

The argument for the defendants might have some 
forc« if such a duty or charge had been devolved by 
law elsewhere than on the State itself; but to prove 
this devolution there never has been even an attempt 
by any judge or lawyer. Neither the argument of Mr. 
Curtis in the paper marked A, and erroneously styled 
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an opinion, nor the opinion of Judge Parker [^in the 
paper marked D, pp. 176 to 194, contain any such at- 
tempt. .They both build upon the same frail founda- 
tiour-the assumption of an individual interest in some- 
thing called the County. The question propounded 
to Mr. Curtis by the New York Law Department was 
simply whether an action for damages would ''lie in 
the name of the City and County of New York respect- 
ively, against any officer * * who * * has been 
instrumental in the unlawful abstraction of public 
money belonging to the City or County, ^^ (Paper A, 
p. 1.) A careful perusal of Mr. Curtis' s argument has 
not enabled counsel to detect a word indicating that 
the writer of it went behind this assumption. Pages 
6, 10, 11, 26 contain abundant evidence that it was im- 
plicitly accepted. Exactly the like assumption per- 
vades the entire opinion of Judge Parker. 

It will readily be seen how much this assumption 
involves. Independently of any question as to there 
being a corporation or quasi corporation or not, it 
supposes that, as a legal entity having, on general 
principles, by its very nature and constitution, like an 
individual, rights, privileges, property, &c., there ex- 
ists such a thing as the County, Whenever the coun- 
sel for the defendants, or those who espouse their cause, 
resort to reason, principle, or any abstract conception 
apart from express enactment, they tacitly assume that 
there is such a juridical or moral person. 

The fact is not positively asserted, but is quietly as- 
sumed. This is prudent, for it relieves the defendants 
from showing the persons, whereof, aside from its offi- 
cial organs, this supposed juiidical or moral entity, 
called the County, consists. Any such attempt would 
make manifest the inanity of the proposition. 

No one could pretend that this being, called the 
County, was composed of the physical subject, 
that is, the land lying within its prescribed bound- 
aries. Neither could it possibly be composed of 
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the chattels therein, nor of both the lands and per- 
sonal property. Mere inanimate things have no moral, 
political, governmental or social rights. Persons 
must be resorted to, as famishing the constituent 
elements. What persons, then, conld be pronounced 
the members or constituent elements of this moral or 
juridical being? Is he who may be passing through 
the County at the rate of forty miles an hour, as a 
babe in his mother's arms, a part of the County ? Or 
does stopping for a few minutes to dine at a hotel 
within it constitute the diner a member? If residence or 
dwelling therein for a term of greater duration be pro- 
nounced requisite, will the incurable pauper inmate 
of a hospital, or the convict for life in a State prison, 
be constituent members. (Const., Art. 2, § 3.) Inhab- 
itants of the County, people of the County, are phrases 
which figure through the arguments of and for the 
defendants. Sometimes tax-payers of the County is 
the term used. A politician would say electors of the 
County. All these classes cannot be included ; many 
tax-payers are not inhabitants of the County, but 
actually dwell in another ; all the inhabitants or people 
are not electors — some are women, some are infants, and 
some are aliens. In fact, these persons are not con- 
stituent elements of that entity which, whether corpor- 
ate or incorporate, is known in our civil organization 
as a County. The people or inhabitants do not consti- 
tute the County, even in the sense in which the un- 
counted millions of globules which roll within its 
valley form our mighty Hudson. Though perpetually 
changing, these globules do indeed form the river; 
but the fluctuating populace of its territory do not, in 
any legal sense, form the County. If they were en- 
tirely swept away by a pestilence or by some convul- 
sion of nature, the County would remain, and 
be still fully and uninterruptedly existent. 
It would, to be sure, have no Board of 
Supervisors, but that at worst would be merely an in- 
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convenience ; perhaps it might be an advantage. The 
body could be supplied as soon as needed. Bat al- 
though the County consists not of inhabitants, tax- 
payers, electors or any other class of persons, and 
might exist in contemplation of law, after all these 
had become extinct, it is not to be regarded as merely 
a geographical term. The County, in legal intend- 
ment, is precisely as the State is, a moral entity recog- 
nized by law for special governmental purposes, and 
not resolvable by any known process into any an- 
terior elements. The County differs from the State 
only in being a part instead of the whole. The former 
is a civil division of the latter — ^a juridical entity dis- 
cernable to judicial eyes as existing independently of 
persons or things for cei-tain purposes designated and 
declared by law. This being true, the defendants 
must fail unless they can show by general reasoning 
founded on a just view of our governmental system, 
that whoever works such a mischief as is arraigned in 
this case is responsible, not to the State, but to that 
part of it, or that by some special law this fruit of 
vicious administration, to wit, the claim against these 
depredators, as a chose in action, has been put in 
charge of the Board of Supervisors, as a governmental 
agency, to be collected by it for some purpose legally 
delegated to it. That has not been shown, and it can- 
not be shown. The six millions, if recovered by a County 
board or officer, would remain in its or his hands to- 
tally inapplicable, in any legal way, to any purpose 
whatever. 

The County is a civil division of the State for certain 
defined purposes ; a city, a village, a ward, a town, an 
assembly district, a senate district, a judicial district, 
or a congressional district, is in like manner a civil di- 
vision of the State for other defined purposes. None 
of them are distinct, independent interests, like a trad- 
ing company or corporation : none of them have, on 
principle, any distinctive interests, as the representative 
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of a class or of any individuals. They are to the State 
as parts of the human frame are to the whole. 

These general views are of universal recognition 
wherever impartial intelligence presides, and they are 
fatal to the defense. 

O. 

A precise view of the method of local administration 
adopted in this State may be useful. To that end it 
should be closely examined. 

Counties and towns constituted the general system. 
Each had a local governing corps of officials. The 
town had its supei^visor, assessor, collector, treasurer, 
and certain other officers not necessary to be noted in 
this connection. The town, as to its legislative govern- 
ment, was a pure democracy. The town meeting was 
its constituent assembly. Its few and limited powers 
may be perceived by the enumeration in 1 R. S.. 340, 
§ 5, First Ed. The county, as the larger local division, 
had its legislative assembly consisting of the town su- 
pervisors. (76. p. 366, § 1, First Ed.) The county 
board appointed its own chairman, clerk and treasurer. 
(1 R. S., 114, § 13, First Ed. 76. 366, §§ 7, 9.) This 
common council of the county itself had but a limited 
range of authority. (76. p. 366, § 4.) These references 
to the Revised Statutes will furnish an adequate illus- 
tration of the system for the present purpose. It can 
be traced back in the laws to the colonial period. 

Cities were specially constituted, and with arrange- 
ments much more complex than those of the towns and 
counties. Each had a constitution made specially for it- 
self ; but, with the single exception of New York, they 
were, like towns, portions of the county, and stood in 
the same relation to the board of supervisors or general 
council of the county that the towns did. They were 
represented therein by their supervisors. (1 R. S., 366, 
§ 1, First Ed.) At the period of our history to which we 
are referring in this exhibit of the system, they were 
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few in number. (See List of Cities, 3 R. 8., 547, First 
Ed.) At the revision in 1813 there were but four New 
York, Hudson, Albany and Schenectady ; but three of 
these required to be, or were, represented in any board 
of supervisors. But one had been added (Troy) at 
the revision of 1830. A slight glance at precedent 
legislation will show the way in which these, except 
New York, were represented in a county board of 
supervisors. 

The State always collected its taxes through the 
town and county officers ; and acts in relation to the 
assessment and collection of taxes, elections, summon- 
ing of jurors, jails, court-houses, prosecutions of crimi- 
nals, including payment of district attorney, etc., 
were usually in a general form, and charged these du- 
ties to a limited extent on town officers, the great mass 
devolving on what were called county officers. The 
counties held the titles to the jails, court-houses, 
clerks' offices, etc. This will suffice to show the gen- 
eral system of local government and administration. 

'' The City and County of New York," as it is called 
in the first Constitution, Article IV., always consti- 
tuted one distinct civil division of the State ; but it 
formed from the beginning a marked and, indeed, a 
necessary exception to the plan or method of local 
government by a Board of Supervisors. This geo- 
graphical district has been called by statutes indiffi?r- 
ently the County of New York, the City and County 
of New York, and the City of New York. It had a. 
chartered municipal corporati(m exercising the powers 
of local government over its whole territory from pro- 
vincial times. There never was, in fact, any county 
distinct from the city. It is divided into wards, and 
never had within it any town or like civil division. 

3 R. S., p. 2, subd. 5, and p. 121, § 1, First Edition. 
See Kent's Charter, § 2, pp. «4 to 66. 
See Colonial Act confirming same, passed October 14, 
1732. Kent's Charter, p. 161. 
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^ By the ancient Dougan and Montgomerie Charter a 

long list of royalties were granted, together with the 

fee simple in ''all the waste, vacant, unpatented and 

unappropriated lands lying and being within the said 

city." Kenfs Charter^ pp. 16, 17. 

In terms the most intensely sweeping that any con- 
veyancer could have devised, the Charter also conferred 
upon the City Corporation all the powers of local gov- 
ernment.^ In every subsequent Act of the Legislature, 
design^ as a new charter or as a reorganization, this 
ancient Charter is excepted out of the usual repealing 
clause. Laws of 1857, p. 895, § 54. The last of these 
is the reorganizing Act of 1873, page 622, § 119. 

How New York came to have Supervisors. 

The system, of local government in towns by the 
election of a Supervisor, Assessor, Collector, 4&c., in 
each town, and in counties through a Board composed 
of these town Supervisors, that aptly enough in this 
connection might be called the Common Council of 
the County, existed in this Colony and State from the 
earliest period. A County Treasurer was part of the 
arrangement. (See Consfn of 1777, § 29. 1 Jones <fe 
YaricKs Laws^ p. 343, § 5.) 

The State taxes were collected in the counties 
through these officers, the Supervisors being required 
to levy the tax ; tlie County Treasurer being required 
to pay the County's quota to the State Treasurer. (2 
Jones & Yarick's Laws^ p. 343.) But, of course, this 
arrangement did not in terms include the City of New 
York, because it had no town Assessor or Collector, 
no Supervisoi-8 and no County Treasurer. This mere 
distinction in names rendered a separate Act neces- 
sary. And the duty of raising the State taxes as well 
as all the other taxes within the City and County was 
by such a distinct Act imposed upon the Mayor, Re- 
corder and Aldermen, as such, but without denomina- 
ting them a Board of Supervisors. The duties of assess- 
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ing and collecting were imposed upon the Ward 
Assessors and Collectors, and the duty of paying over 
the City and County's quota to the State Treasurer 
was imposed on the Chamberlain or City Treasurer. 
(See this Act, 2, Joiies & VaricJc^ s Laws^ p. 347.) This 
was the renewal in substance of a previous Act which 
was precisely like it in the particulars referred to. 
Evidently it was discovered by those who drew up the 
State Tax Laws, that an amendment of the legislative 
nomenclature in respect to.the City and County of New 
York would make applicable to New York the General 
State Tax Laws, thus avoiding double legislation or 
repetitious explanatory circumlocutions in each Gene- 
ral Tax Act So, in 1787, there was passed " An Act for 
the more easy assessment and collection of taxes in the 
City and County of New York," which accomplished 
the object. It may be found in 2 Jones & Varick's 
Laws, 125, and the New York Supervisors' proceedings, 
Vol. \.p. 6. The Third Section is in these words : 

*'That the Mayor, Recorder, and Aldermen for the 
time being, of the City of New York, or the major part 
of them, of whom the Mayor or Recorder are always to 
be one, shall be, and hereby are declared to be the Su- 
pervisors of the City and County of New York, and 
shall be so considered in all laws already made, and 
hereafter to be made, except in such cases where in 
and by this Act, or any other of the laws aforesaid, it 
is or hereafter shall be otherwise expressly directed." 

Messrs. Jones and Varick, the revisors of 1788, failed 
to avail themselves of this Nomenclature Act, as it may 
be called ; but their successors employed it. 

See 2 Kent & Rad. R. L. of 1801, p. 144, §§^ and 2. 

2 R L. of 1818, p. 899, §§ 151, 152. 

Section 161 of the latter Act expressly provides that 
*' in respect to all moneys to be levied and collected 
in said City for the use of this State" the Chamberlain 
shall perform the like duties as '' County Treasurers ;" 



Digitized by 



Google 



85 

and by Section 162, all other moneys coming to his 
hands are directed to " be paid by him to such persons 
and in such manner as the Mayor, Alderman and Com- 
monalty of the said City in Common Council convened 
* * shall from time to time direct." In these sec- 
tions there is no mention of any County expenses or 
County fund. Indeed, the existence of any such ex- 
penses or fund is impliedly negatived. 

The earliest organic act instituting and regulating 
the County Boards of Supervisors, printed in Jones 
and Varick's Revised Laws of 1788, vol. 2, p. 346, pro- 
vides, in § 12, '^ that this Act shall not extend to the 
City and County of New York." In the revisions of 
1801 and 1813, this exclusion of New York from the 
scheme of local government by Supervisors adopted for 
the rural counties, is not thus a separate section. But, 
in both, it 5s interposed as an exception in the section 
creating the County boards. The words are, " the Su- 
pervisors of the several cities and towns in this State, 
other than the City and County of New York." (1 Kent 
and Radcliff 's R. L. of 1801, p. 568, §1-2 ; 2 Van Ness 
and Woodworth's R. L. of 1813, p. 137, § 1.) This 
course of legislation was in admirable consistency with 
the sound conservatism of the common law. Ever stu- 
dious of public convenience and hostile alike to uncer- 
tainty and to all practices which tend to a confusion of 
rights or duties, it holds as a rule that *' there cannot 
be, at the same time, two Corporations in the same 
place, having the same or similur powers, privileges, 
and jurisdictions." 

Willcock on Municipal Corporations, g 16. 

Rex M. Amery, 2 Term Rep., 569. 

King f». Pasmore, 3 T. R , 240. 

The inconvenience of such a thing is well portrayed 
by a learned Judge in 2 Robertson's N. Y. Supr. C. 
Rep., 266 to 267. Of course this rule does not prove 
that the supreme legislative power could vot create two 
jostling governmental corporations within and corn- 
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pletely covering the same territorial limits ; but, ap- 
pealing to judicial wisdom, it demands the rejection of 
any supposal that so inconvenient and unwise a thing 
could ever have been intended, unless there can be 
found clear expressions to that effect, or an implication 
so necessary as to be irresistible. No latitude of con- 
struction can be admitted in its favor. 

We have shown that as late as 1813 our law-givers 
had no notion of erecting any such second govern- 
mental organization in the sphere already occupied and 
completely filled up by the City corporation with its 
complete official corps. If there shall appear any thing 
imperfect, dubious, or equivocal in the subsequent leg- 
islation on which a pretense of this kind has been 
founded, the Court will reject the pretense. Such an 
idea was not broached until a period forty years later ; 
the revisors of 1830 had no conception of it. 

The chartered City of New York had from the be- 
ginning, as we have seen, an imperial status. Like 
the State itself, in other portions of our territory, her 
corporation owned all lands lying within her territo- 
rial limits not granted to private persons. This own- 
ership extended four hundred feet into the bed of the 
navigable waters, from (say) the foot of Grand street, 
on tlie East River, to the foot of Canal street on the 
Hudson. Subsequent Acts of the Legislature were 
passed, from time to time, extending this riparian right, 
in favor of the City Corporation, further outwards, 
and all around Manhattan Island, subject only to the 
courtesy of a pre-emption unto adjacent proprietors, 
such as is ordinarily accorded by the sovereign power. 
All jails, court-houses and public edifices, of every 
description, belonged to the City Corporation ; all the 
ordinary and incidental powers of the local govern- 
ment were vested in that Corporation, and all ex- 
penses connected with the local government were de- 
frayed by it out of its corporate treasury. 

With the single exception of not having a Board of 
Supervisors, the City Charter, from the very first, em- 
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braced all the official xiiachmery needfal for the local 
services necessary to the State admimstration. It had 
no towibs^ but it had wards ; these wards had no super- 
visor, but each of them had an alderman ; and, like 
the towns, each ward had assessors and a collector. 
To make this machinery fit all State purposes, it was 
only needed that these aldermen should be denomi- 
nated supervisors, and that was done by the Act of 
1787. The Mayor and Recorder being old charter 
officers of high grade, and generally of superior ca- 
pacity, were included. The assistants, the schepens of 
more ancient times, were left out ; and that single cir- 
cumstance, in addition to the new name of supervis- 
ors, constituted the only diflference between the Com- 
mon Council of the Charter and the Board of Super- 
visors created by the Nomenclature Statute. The 
main duty that at first devolved upon this Board of 
Supervisors was to fill up the fifth column in the tax 
rolls prepared by the ward assessors, with the amount 
of each tax-payer's quota, and to deliver each roll to 
the proper ward collector, with their warrant annexed, 
authorizing him to collect the tax. (1 R. S., p. 395, 
§§ 33, 37.) These acts constitute what is meant by all 
statutes directing a board of supervisors to levy money 
or to cause it to be levied or raised by taxation. 

It will be seen that this New York Board of Super- 
visors was merely a tax-levying commission, and not 
a board, body, or corporation, exercising powers of 
local government within the district. It had not in 
any just sense any resemblance to the Board of Super- 
visors in any of the other counties. 

Notwithstanding its apparently lofty status the City 
Corporation was, in one respect, less gifted in point of 
power than the Boards of Supei-visors in the rural coun- 
ties. It had to depend upon its own corporate fund : 
it had not, like the rural boards, authority to impose 
taxes, or, as it is expressed in the English books, to levy 
a rate. As the Boards of Supervisors in the rural 
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counties had such a power, the City Corporation officers 
could not comprehend why they could not, without an- 
nual express grants, '4evy the taxes necessary to carry 
on and support the City Government." So, in 1862, the 
Board of Councilmen referred the Hon. Greene C. Bron- 
son, then Corporation Counsel, to the statutes which, 
according to their reading, made the Supervisors much 
the same thing as the rural Supervisors, and solicited 
his opinion. {Wa/nen^ pp. 66, 67.) This is inserted 
as an able exposition by a learned jurist, given under 
official sanction. 



ON, \ 



City of New York — Law Department, 
Office of Counsel to the Corporation, 
February 25, 1862. 

To the Board of Councilmen : 

Having recently expressed the opinion, in answer to 
your inquiry, that taxes could not be levied, for any 
purpose, without legislative authority, you now in- 
quire, in effect, whether such authority, so far as relates 
to this City, has not already been given. 

You cite parts of the 150th and four following sec- 
tions of the Long Act of 1813, in relation to this city 
(2 B. L.J 399), and request my opinion whether that 
"is not sufficient to enable the Supervisors of this 
County, without additional authority, to levy the taxes 
necessary to carry on and support the City Govern- 
ment." I had occasion to consider that question soon 
after coming into office, and then came to the conclu- 
sion that it would not be safe for the Supervisors to 
levy taxes without farther legislative authority. (77 
Proceed. Ald.y 328.) On such re-examination as I 
have now been able to give the question, I am confirmed 
in that opinion. What was then said, and is now re- 
peated, must be understood of such taxes as have not 
been authorized by any law, subsequent to the Act of 
1813. There are statutes, beside the annual tax laws, 
which authorize or direct the Supervisors to raise 
moneys, annually or otherwise, for certain specified 
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purposes, and, of conrpe, the power need not be re- 
peated in the annual tax laws. But on the practical 
construction which has been given to the Act of 1813, 
it is not sufficient of itself to authorize taxation. 

The Legislature has made a distinction between this 
and the other counties in this State, by giving a discre- 
tionary power to the Boards of Supervisors in other 
counties, which has not been conferred upon the Super- 
visors of New York. Without going farther back than 
1813, it wUl be found that an Act was passed on the 2d 
day of April in that year, ' ^ for defraying the public and 
necessary charges in the respective counties of this 
State" (2 R. L.^ 137), which provides in its first sec- 
tion **that the Supervisors in the several cities and 
towns in each of the counties of this State, other than 
the City and County of New Tork^ shall annually meet," 
**and examine, settle and allow all accounts chargeable 
against such county, and ascertain what sum ought to be 
raised for the payment thereof, and for defraying the 
public and contingent charges of such county ;" and by 
the second section they are authorized to cause all such 
sums to be raised and levied. The 150th section of the 
Long Act, already cited, provides that the Supervisors 
of this County shall meet, "examine and ascertain 
what sums of laoney are by law imposed on said city 
in that yeaXy^'^ "and shall cause the same to be raised, 
levied and collected in the said city, in the same man- 
ner as the contingent charges of the several counties of 
this State are directed to be levied and collected by the 
Act" of April 2, already cited. It will be seen that 
these two statutes, enacted at the same session of the 
Legislature, make a plain distinction between this and 
the other counties, not only in excepting New York 
from the operation of the general law applicable to the 
other counties, but by authorizing the Supervisors of 
other counties to determine what sum ought to be 
raised ; in other words, to exercise their discretion or 
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judgment on the subject, while the Supervisors of New- 
York have no such discretion, but are only empowered 
to ascertain and levy such sums of money as are by 
law imposed on the county in thai year. 

Another Act, passed in the same session of the 
Legislature, prescribes the manner of assessing and 
levying taxes generally throughout the State. (2 R. L.^ 
509.) In 1816 the Legislature, for the purpose of re- 
solving a doubt on the subject, declared that the third 
section of the last mentioned Act should not be con- 
sidered to apply to the assessment of real estate in this 
County, "but that such assessment shall be made 
yearly, under the annual tax laws for the said City 
and County." {Stat 1816, p. 75, § 5.) It will be seen 
from this enactment that the Legislature did not con- 
sider the Act of 1813 as conferring sufficient authority 
upon the Supervisors of the County to levy taxes, but 
that annual tax laws were necessary for that purpose ; 
and such laws have been passed, from year to year, 
for nearly half a century. The Act of 1816, to which 
I have referred, may be taken as a sample. It is en- 
titled *'An Act io enable the Mayor, Recorder and 
Aldermen of the City of New York to i-aise money by 
tax," and authorizes the Supervisors to raise two sev- 
eral sums for the purposes, among others, of support- 
ing the poor and defraying the other contingent ex- 
penses of the City and County. This enabling statute 
was wholly unnecessary if the Supervisors already had 
the power to levy taxes "to carry on and support the 
City Government." 

The statute to which you refer, in view of the con- 
struction which it has constantly received, cannot be 
regarded as giving the Supervisors power to levy taxes 
in their discretion, but only as a general provision, pre- 
scribing the manner in which taxes may be levied when 
they are authorized by law. 
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If your other inquiries have not been sufficiently 
answered in what has already been said, a brief notice 
of them is all that is required. 

The Act of 1813, to which you refer, has not been 
abrogated ; but that fact is not important in the present 
inquiry, for the reason that it never conferred the 
authority of which you speak. 

No law has been enacted since 1813 " which requires 
this city and county, more than any other city and 
county in the State, to ask special legislative au- 
thority" for levying necessary taxes to support the 
City Government. But the absence of a prohibition 
against taxing proves nothing. Affirmative authority 
to tax must be shown, or it does not exist. There is 
no diffiirence in that respect between this and other 
counties. But a power to tax, in the discretion of the 
Supervisors, may have been conferred upon other 
counties, while our Supervisors can only levy such 
sums as have been authorized by law. 

So far as relates to the necessity for legislative 
authority, there is no diflference between "what is 
known as the City Tax Levy" and taxes which relate 
to the County. 

In addition to examining tlie statute of 1813, to 
which you refer, I have also considered the effect of 
the Revised Statutes of 1830, by which the Act of April 
2, 1813, is repealed in terms {I R. S., Ut ed., 134), and 
which give some color of placing New York on the same 
footing as the other counties of the State. (1 B. >S'., 365, 
Art. ii.) But even in the Revised Statutes of 1830, the 
provisions of the article relating to the duties of Boards 
of Supervisors are not extended to the Supervisors of 
the City and County of New York, when. special pro- 
visions inconsistent therewith were then, or should 
thereafter be made by law. {i B. S,^ 368.) And we. 
find in the same year, when this statute took effect, and 
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in every year since that time, the Legislature has passed 
an enabling Act in relation to this County, just as had 
been done before. This practical construction given by 
the Legislature to the statute, seems to show that it was 
not intended by the Revised Statutes to dispense with 
the former usage, which required annual tax laws, or 
some other special provision, to warrant the Supei-visors 
in levying taxes in this County "to carry on and sup- 
port the City Government." 

Respectfully submitted, 

GREENE C. BRONSON. 

It will be noted that the inquiry was not whether the 
Board of Supervisors of the County was a corporation. 
Neither did such a question suggest itself to Judge 
Bronson. The questions, however, may have been 
based on the idea that the Supervisors were a local gov- 
erning body of the City in like manner as the Super- 
visors were in tlie rural counties. The distinctions 
stated by Judge Bronson would, doubtless, have in- 
duced him to deny that the County of New York was 
incorporated, had that question been presented to him. 

The standing title of the tax levy annually passed by 
the Legislature was as follows : " An Act to enable the 
Mayor, Aldermen and Commonalty, of the City of New 
York to raise money by tax." (See specimens Laws 
1831, p. 167 ; Laws of 1832, p. 75 ; Laws of 1840, p. 8.) 
The details of these Acts, like their titles, show how 
little place the idea of two local incorporated govern- 
ments had in the minds of the city lawyers who framed 
them or the legislatures that adopted them. 

We are now, however, approaching the time when this 
mere Commission or Committee for levying taxes grew 
into a pretended additional governing body. The me- 
thods by which this condition was attained are quite 
singular. The actors were diflferent, as, from time to 
time, these methods were employed. No very serious 
evil was aimed at or attained until Tweed appeared 
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prominently upon the stage of political life. This was 
not earlier than 1857 ; but to prepare for a view of his 
achievements we must notice previous events. 

Until that year, 1857, the Supervisors had no sep- 
arate clerk, the Clerk of the Common Council acting 
as their clerk, and keeping their minutes. From 1787, 
when the Board was created with that name, until 
1809, it had no separate minutes. Its minutes were 
mingled with those of the Common Council. 

These facts appear in the Supervisors* proceedings. 
Vol. 1, p. 5. This book was printed by Tweed's new 
Elective Board of Supervisors in 1866. It contains the 
minutes of the Supervisors from 1809 to 1839. One of 
the People's Counsel has read over the first 500 
pages of this book, which reach a period subsequent 
to the Amended Charter of 1830. He has carefully 
examined the rest of the volume. It contains an in- 
teresting history. 

The City Corporation, as we have observed, owned 
all public lands in the City and County. It had from 
the commencement the control and government of all 
jails and court-houses. Its charter officers, as such, 
were the Justices of Oyer and Terminer, and the power 
to hold all local courts, and all judicial magistracies, 
civil and criminal, were portions of its corporate priv- 
ileges. The Sheriff, Clerk, &c., &c., were officers of 
the Corporation, and subject to its authority. Of 
course all expenses connected with any of these estab- 
lishments or officers devolved upon the City Corpora- 
tion, were audited by its authority, and paid out of its 
treasury. As the State and City became more en- 
larged and populous. Acts were passed from time to 
time, which by some incautious phrase, or some mis- 
construction in practice, more or less varied the inter- 
course between the City Corporation and some local 
officers ; but it was a long time before any idea of a 
right to look anywhere else than to the City Corpora- 
tion for any payments or allowances for services to tb«> 
City or County, arose in any mind. 
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The general laws of the State, however, referring to 
Clerks, Sheriffs, Coroners, &c., as County officers^ ^^ve 
thought by some persons to make it proper that the 
Supervisors should audit some claims of these offi- 
cers. Down to the Amended Charter of 1830, and for 
some time after that date, all acts of this kind were on 
their face simply in aid of the Common Council, the 
audited accounts were submitted to it by the Supervi- 
sors for consideration or for payment, as if the Super- 
visors were a Committee of the Corporation. (See 
Proceedings of the Board of Supervisors, Vol. 1, pages 
76, 85, 96, 98, 100, 106, 111, 122, 124, 178, 186, 190, 
194, and especially p, 320, 220.) 

This Act of 1830 was the first Amended Charter. It 
was framed by an elected City Convention which sat in 
1829. This was a very respectable body ; and among 
its members there were several eminent persons. {Laws 
of 1830, p. 127, § 16.) The Recorder of that day was 
too able a man to be an universal favorite. He alone, 
of all the ancient charter officers, was not elected, me- 
diately or immediately, by the local constituency ; and 
this circumstance was seized upon as a ground of ex- 
clusion. By the Amended Charter he ceased to be an 
officer of the corporation ; but he remained, of course, 
a member of the Statutory Board of Supervisors. 
The annual tax levy of the same year expressly recog- 
nized this fact. {Laws o/'1830, p. 162.) 

After this Amended Charter of 1830, though not at- 
tempting to enlarge their auditing power, the Super- 
visors, for the first time, direct the Comptroller to 
issue a wan-ant for a Coroner's account. This form 
was usually adopted thenceforth. This may seem odd, 
as the Supervisors had no shadow of power over that 
Charter officer. The Recorder had long been a ruling 
power in the civic councils. He was originally ex 
officio law adviser to the Corporation. The Mayor, 
who formerly sat in the Civil County Court, had ten 
years previously given way to the first Judge of the 



Digitized by 



Google 



95 

new Court of Common Pleas. (Laws of 1821, p. 64. 
See Daly's History prefixed to 1 E. D. Smith's Reports, 
page Ixxviii.) Laymen now occupied the Mayoralty ; 
and the Recorder, then, as, now Presiding Judge of the 
General Sessions of the Peace and chief of the criminal 
department of the local government, was the only 
lawyer having a prominent place in any connection 
with city aflTairs. And it was only in the Board of 
Supervisors that any administrative power was left to 
him. This directing the Comptroller to pay seems to 
have been merely a little display of power by that 
officer to make up for the absence of the reality. This 
class of claims gradually increased, and doubts as to 
which Board should audit them arose, pp. 496, 567, 
650. In the latter page their number is spoken of as 
resulting from ''gradual encroachments." 

General statutes relative to canvassing votes at elec- , 
tions, selecting jurors, &c., were deemed to devolve 
some duties on tlie New York Supervisors ; and these 
duties were performed, but they were slight. Some 
involved no expenditure, and the others involved but 
little, so that as yet there was no visible inroad upon 
the system which made the City Corporation not only 
sole receiver and sole paymaster in all the local busi- 
ness, but substantially sole auditor of local accounts. 
Though this little change in form by the Recorder 
may be looked upon as the grain of mustard seed, it 
did not soon germinate so as to produce results of any 
immediate importance. 

Certain other events occurred contributing in slight 
and unperceived degrees to vary the condition of this 
Board of Supervisors. 

Under a law of 1840, page 258, excluding the Alder- 
men from the bench of the Court of Sessions, two new 
Judges were appointed to sit with the Recorder ; and 
by § 5 the Common Council of the City was directed to 
pay their salaries. This method of paying local charges 
was in precise conformity with all previous practice. 
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The creation of these associate justiceships seems to 
have been a political measure, and it gave rise to liti- 
gation. Its opponents contended that one branch of 
the Act was unconstitutional. And they relied on an 
argument, which, if sustained and carried to its legiti- 
mate results, would have invalidated the direction that 
the City Corporation pay the salaries. Saying an er- 
roneous opinion of Judge Bronson's, since thorougly 
exploded, all the Judges as well as the Chancellor 
voted against the exceptants ; but the ultimate judg- 
ment of thirteen Senators went with them on grounds 
not relevant to any question now before this Court. 
That judgment may be said to have no other support 
than that quasi majority. {See TJie People vs. Purdy^ 
2 Hill, 31 ; Purdy vs. The People, 4 Hill, 384.) 

This controversy compelled or induced the friends 
of the new Justices to throw the auditing of the sala- 
ries upon the Supervisors. (See Act of 1841, p. 267, 
§ 4.) It declared that these salaries " shall be deemed 
County charges of the City and County of New York, 
and [that] the Mayor or Recorder and Aldermen of 
the City of New York, as the Supervisors of the City 
and County of New York, shall audit and allow" the 
same. These words about County charges were quite 
new in the legislation for New York. They may have 
helped the thing along. This was the fourth section 
of the usual annual tax levy. It was probably with 
some view to the salaries that the ^title took a new 
form. It was "An Act to enable the Supervisors of 
the City and County of New York to raise money by 
tax," p. 265. But so strong was the practice of the 
City Corporation in receiving every local income, and 
defraying every local outgo, that even now the Super- 
visors were not directed to pay. They were only di- 
rected to aUow. The City Corporation still, in fact, re- 
ceived and paid everything. 

The new title, thus for a slight purpose introduced 
In 1841, thenceforth attached to the annual tax levy, 
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and in the next year some one seems to bave appre- 
hended confusion from this cause ; for it was then 
guarded against. The Laws of\?A% p. 56, §3, ex- 
pressly provide for the continuance of pre-existing 
regulations, and enact that every person's tax shall be 
collected in one payment, and that the money * 'shall 
be paid into the hands of the Treasurer or Chamber- 
lain of said City," a corporate officer, ''at such times 
and in such manner as directed by law." But pro- 
gress in change had commenced. 

In the Laws of 1851, p. 822, § 3, the Supervisors of 
said City and County were authorized to fix and pay 
the District Attorney's annual salary. In Laws of 
1852, p. 592, §§ 6 and 7, they were directed to raise 
aTid pay the expenses of Judges assigned to hold 
Circuit Court in the City, and an additional compensa- 
tion to Judges resident therein. This latter provision 
gave rise to the case of People vs. Edmonds^ 15 Bar- 
bour^ 529. 

In this case. Judge Robert H. Morris, after obtain- 
ing from the Supervisors an allowance of his extra 
compensation, and a resolution of the Board of Super- 
visors ordering the City Chamberlain or County Treas- 
urer to pay it, moved for a mandamus requiring Mr. 
Edmonds, who held that office, to pay him. This 
motion was made in July, 1853. The Act had directed 
the Supervisors to pay ; but there seemed no little 
difficulty in finding the money. There was still no 
separate account of any things that could be called 
County matters ; there was not even, according to the 
fiction-charged art of book keeping, any County Treas- 
ury. The Act of 1842, p. 56, § 2, before referred to, had 
positively perpetuated the ancient financial method. 
Even though levied by Supervisors, every tax was re- 
quired to be collected in one payment and " paid into 
the hands of the Treasurer or Chamberlain of said 
city." The Amended Charter of 1849, p. 281, § 11, 
made one of the Comptrollers bureaux the re- 
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ceiver of all taxes. Besides, not only this Act, 
but the farther amendment of 1853, by all their 
provisions, placed the whole of the local finances 
in the hands of charter officers and directed their 
management by the City Corporation. See espec- 
ially the check on contracts or jobs in the lat- 
ter, by requiring public proposals and an award to 
the lowest bidder. (Laws of April 12, 1853, page 412, 
§ 12.) And, some guardian of the common weal having 
"smelt a rat" in the Board of Supervisors, the 
15th section runs as follows: "No contract by the 
Supervisors shall be valid unless expressly authorized 
hy statute ; and such as are authorized shall be made 
in the manner provided by the twelfth section." It 
was under these circumstances that Judge Morris's 
motion came before a Special Term held by Judge 
Strong. The second branch of the opinion, 15 Barb.^ 
636 to 548, contains an industrious elaboration of the 
matter ; and asserts, at p. 539, that " the inhabitants, 
in eflfect, constitute two corporations — one as a County 
under the general laws of the State (1 R. S., 364, §1). 
and the other as a city under their charter" (p. 539). 

This was certainly a discovery. Such a thing had 
never before been thought of, although "the general 
laws of the State " which are relied upon were pretty 
old, as we have seen. Even the fourth revision, i. e. 
that of 1830, which is the "general law " actually cited 
by the Judge, had been a dozen years in operation. 
The prior "general laws," as we have shown by 
reference to the revisions of 1788, 1801 and 1813, 
expressly negatived this idea. What color the revision 
of 1830 afforded for it we shall presently inquire. 

Probably the swell-mob of politicians by trade, who, 
with diamond pins in their shirt fronts and diamond 
rings on their fingers, for some years prior to Tweed's 
fall in 1871, hung around the City Hall of New York 
in steadily increasing numbers, took a hint from Judge 
Strong's opinion; but it would seem that for a time 
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they had no great confidence in it. Until the year 
1857, they continued to evince their distrust. 

The example of giving the Supervisors, bit by bit, 
some administrative functions in fixing and paying 
salaries was followed up. Resolutions of that sort, 
made, it is to be presumed, without authority, were 
subsequently legalized. {LawsoflS55^ pp, 200 and 202. 
Laws of 1857, Vol. 7, p. 197.) 

Perhaps there should be added to these a few other 
instances of similar legislation. But we have now 
reached a period somewhat fruitful. In 1857, for the 
first time, the year's legislation occupied two large 
volumes ; and among the improvements then intro- 
duced was the establishment of a new Elective Board 
of Supervisors. {Laws of 1857, Vol. 2, p. 285.) It was 
not declared to be a Corporation ; but its machinery 
contemplated that it should make appropriations, &c. 
That it was to be a Corporation and have lawsuits, is 
rather negatived by § 9, which gives it only a "legal 
adviser." It had not, nor has any New York Board 
of Supervisors, ever had either a Counsellor or an At- 
torney. {See Laws of 1870, p. 482, § 9.) 

The intermediate stage of New York City and County 
SupeiTisorship, inaugurated by this Act of 1857, and 
now brought to view, lasted until 1870, when the grand 
separate elective board was abolished, and a new one 
of the most feeble and insignificant kind, consisting of 
the same officers as those who formed the Board of 
Supervisors at its origin, 1787, was created. {Laws of 
1870, p. 481, §§ 1 and 11.) But during the thirteen 
years of its notable existence, the medieval board, as 
we may call it, was " the rallying point of fraud and 
anarchy." The six million swindle at its obsequies, 
by this §4 of 1870, p. 878, was a characteristic sac- 
rifice. 

It was a necessary part of the scheme for establish- 
ing the power of the quartette in 1870 that the grand 
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and glorious medieval elective Board should be abol- 
ished ; and it was abolished accordingly. {Laws of 
1870, p. 481.) This manoeuvre took from the Board of 
Supervisors all color of claim to any considerable 
powers of an administrative nature which it had been 
thus gradually assuming, sometimes with and some- 
times without legislative authority. At a single stroke 
this namej the Board of Supervisors, was relegated, 
save in one diminishing particular, to the condition 
which it had occupied when the very same officers 
formed it during the period from its original creation 
in 1787, until, say 1857, or later. The only appendage 
of that power which shone as a city on a hill during 
the period of its medieval glory from 1857 to 1870, not 
then abolished, was its salaried clerk. This was per- 
mitted to remain, for it was no part of the quartette's 
policy to diminish offices or salaries. The comparative 
impotency of the Board of Supervisors, as thus newly 
constituted, is best illustrated by the requirement in its 
organic Act, that the Mayor's concurrence "shall 
always be necessary to the passage of any resolution, 
ordinance or act." (§ 2.) It would be an insult to the 
primeval Board to say this new thing was its equal. 
Yet THIS is the Board of Supervisors which existed 
when the present action against Tweed, Ingersoll & 
Co. was instituted. This is the rival which sets up 
its ownership of the County in opposition to 
the supreme power of the State in that behalf. 
But we must look back for a moment. Judge 
Strong's decision in The People v. Edmonds^ 15 Barh,^ 
529, before alluded to, was pronounced in 1853 ; 
the volume containing it was published in 1854. It was 
in the year 1855 that the Supervisors began to graivt 
salaries by resolution, and to procure subsequent Acts 
confirming the resolutions. Some of these are above 
recited. The new Board was elected under the Act of 
1857. It commenced operations on the 1st January, 
1858 ; the year s proceedings occupy a huge volume of 
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about 1,400 printed pages ; and — name of evil omen to 
tax-payers !-— William M. Tweed appears at the head 
of the list as foremost among the elected Supervisors. 
A clerk was then appointed, who in 1873 still held the 
office. This was Joseph B. Young. His deputy, El- 
bert A. Woodward, is the renowned distributing agent 
of the conspirators Watson, Tweed, Connolly and 
others. 



The peculiar stage in the existence by New York City 
or County Supervisors, inaugurated by the Act of 1857, 
and now brought to view, lasted until 1870, when the 
elective board was abolished ; and the new one, consist- 
ing of the same officers as those who formed the Board of 
Supervisors at its origin, 1787, was created. {Laws of 
1870, p. 481, §§ 1 and 11.) 

The Statutes, in respect to the Supervisors during 
this intermediate period, as it may be called, are inter- 
esting. 

The tax levy of 1858, p. 487, was limited to $8,621,- 
091 _Y-^. The tax levy of 1859, p. 1123, was limited to 
$9,860,926 yf^. But each of these contained unlimited 
powers as to judgments recovered against the City 
Corporation. 

The tax levy of 1860, p, 1017, by its title and enact- 
ments, authorized, for the first time, as that of 1859 did 
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by its enactments, a discrimination between city and 
county purposes, devolving on the City Corporation the 
power of regulating the expenditure of the former, and 
on the Board of Supervisors that power as to the latter. 
The City Corporation's part was limited to S6,085,448yVV ; 
the Supervisors' part was limited to $2,740,478^ ; but 
under each head there were unlimited powers of ex- 
tension, and in § 8 the Supervisors were authorized to 
borrow on County bonds in anticipation of revenue. 
Strangely enough these bonds were to be signed by the 
Mayor and Comptroller, neither of whom were officers 
of the Board of Supervisors, as well as by its Clerk. 

The next change was the introduction of two distinct 
annual tax levies. This began in 1861, and ended with 
1870. These double annual tax levies are full of singu- 
lar provisions, leading to unlimited taxation, and the 
unlimited creation of debt through issues of County 
bonds and Oi'^y bonds. The chief features worthy of 
notice in this connection, are the total amounts of each 
nominM limitation. 

1861— County Tax Levy, p. 664 $2,675,057; 00 

" City Tax Levy, p. 666 6,633^2 04 

$9,209,879 04 

1862— County Tax Levy, p. 817 $2,442,652 00 

" aty Tax Levy, p. 860 4,662,226 38 

$7,404,888 38 

1862— County Tax Levy, p. 166- . - 1 $2,954,019 29 

" City Tax Levy, p. 407 6,062,095 74 

$9,016,115 03 

1864— County Tax Levy, p. 937 $3,226,957 84 

" City Tax Levy, p. 940 7,351,664 78 

$10,578,622 62 

1865— County Tax Levy, p. 1552 $4,726,800 58 

" City Tax Levy, p. 1826 9,923,509 10 

$14,649,899 68 

1866— County Tax Levy, p. 1893 $6,271,405 50 

" City Tax Levy, p. 2056 8,457,257 39 

$13,728,662 89 

1867— County Tax Levy, p. 1998 $7,071,077 35 

" City Tax Levy, p. 1596 10,699,359 03 

$17,670,486 38 
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18(»— County Tax Levy, p. 2026 $7,082,786 61 

" City Tax Levy, p. 2007 10,873,046 66 

$17,966,832 17 

1869— County Tax Levy, p. 2113 $7,713,607 63 

" City Tax Levy, p. 2119 10,923,108 63 

$18,636,716 16 

1870— County Tax Levy, p. 876 $7,060,390 12 

" City Tax Levy, p. 881 13,187,666 13 

$20,238,066 26 

In round numbers, the annual tax was thus expanded 
within the space of six years, from ten to twenty mil- 
lions. The indefinite appropriations not being included 
in this statement, nor any notice being taken of the 
debt created under these indefinite appropriations, it 
will readily be seen that this period in our history 
marked by the existence of Tweed's elective Board of 
Supervisors, was rogue's holiday in the Metropolis. 
Though the specified amounts of the tax levies for 1870 
exceeded twenty millions, a single little provision 
among the indefinites of that very year was the 4th 
section now in hand. Under it $6,000,000 were audited 
away by Hall, Connolly and Tweed, as shown by the 
complaint now before the Court. 

There was, of course, during this remarkable period, 
a competition between these two bodies, the Common 
Council and the Board of Supervisors, as bidders at 
Albany for the privilege of controlling expenditure. 
A steady increase of taxation and of debt, as just ex- 
hibited, was the natural fruit. Murmurs arose among 
the suffering tax-payers, besides which rivalries be- 
tween the two bodies and some opposing sets of poli- 
ticians became very active. From these causes, with, 
according to common report, the aid of a vast expendi- 
ture in secret ways at the legislative capital, there 
sprang, in 1870, the new, so-called. Charter, for the 
City Corporation, with a new Board of Supervisors in 
place of the elective Board. These enactments were 
framed by some very subtle penman. The full scope 
of his devices cannot be perceived without reading, in 
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connection, several Acts of 1870 and 1871 ; nor indeed 
can any one of these devices be well understood with- 
out keeping in view the entire range of New York 
local legislation during those two years. 

Prom an early period it had been a common prac- 
tice to create, from time to time, distinct official agen- 
cies in the metropolis for purposes of local govern- 
ment, more or less connected with, or independent of 
the City Corporation. The 315 sections contained in 
the Act entitled "An Act to reduce several laws relat- 
ing particularly to the City of New York into one 
Act," 2 R. L. of 1813, p, 342, contain a series of 
these gathered together from preceding statutes. They 
are very various in their nature. Some of them, as 
will be seen at a glance, have little relation to the City 
Corporation, and some have none ; yet liere they are 
found all mingled together under one head. It would 
not be difficult to argue that many of the local boards 
thus existing had, within certain very narrow limits, 
the functions of a distinct corporate body or of a 
quasi corporation. See as to Commissioners of Alms 
House, 2 JR. L. of 1613, p. 439, §§246, 248— as to Mas- 
ter and Wardens of the Port, lb. p. 440, § 281. 

Subsequently to that period, i. e., 1813, and prior to 
1870, many other local legal organisms of the like 
character grew up. It would be tedious to enumerate 
them all. Most of them are drawn into the new, so- 
called. Charter of the City Corporation {Laws of 
1870, p. 366) ; and their nature can be discovered 
from a perusal of that Act and its subsequent amend- 
ments. 

The scheme of those who projected and brought into 
active existence the local government of 1870 and 1871, 
to which attention is now being called, involved a 
general, if not universal, absorption of these various 
local statutory creations within the municipal govern- 
ment as known and recognized in the so-called City 
Charter ; or in other words, it made them functionaries 
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of the City Corporatifxn. (See remarks of Daly, F. J., 
in Gildersleeve v. Board of Education, 17 Abbott's Rep., 
212.) Though but slightly relevant to the precise point 
of technical law, which is under investigation, it may 
not be amiss to observe that the scheme had a most ex- 
tensive scope. 

It was designed that the four officers, who have been 
called the quartette, should absorb all the powers 
before vested in the various branches of local govern- 
ment, or, at least, all their patronage. Not only was 
the before potent Board of Supervisors to fall beneath 
this sentence, but even the ancient Common Council 
was doomed to surrender all substantial authority. 
{Seethe New Charter^ Laws of 1870, pp. 367 to 397, as 
amended by the Ta^ Leoy of savie year^ pp. 881 to 
917/ and^ as further amended^ Laws of 1871y p. 1231 
to 1353. Laios of ISlOp. 391, § 102 ; and p. 905, § 30.) 

Here may be seen a most ludicrously prolix and 
repetitious enumeration of the insignificant powers 
reserved to the Common Council. {Laws of 1870, 
p. 370.) On a slight scrutiny it will be perceived that 
the newly organized departments named in the same 
volume at p. 373, actually possessed, in eflfect and 
substance, all the local authority. The quartette, as 
Board of Apportionment, {Laws of 1871, p. 1268, 
§ 2,) held the purse, and was supreme over all. 
Only one of the quartette was to be elected. That was 
the Mayor ; he was to appoint his three associates. 
The Board of Apportionment seems not to have been 
found necessary until 1871. In 1870, the departmental 
functions were thought sufficient. 

These departments, now being in or under the City 
Corporation, were so contrived as to exercise all the 
control over expenditure which had been gradually 
growing up in the Board of Supervisors ; and so, of 
course, it was a necessary part of the scheme to abolish 
the greatness of that Board, and, as before stated, it 
was abolished accordingly. {Laws of 1870, p. 481.) 
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It may be well here to re-state our positioB. It is 
that the Board of Supervisors never was, even in its 
palmiest days, a governing body with general adminis- 
trative powers, to which corporate existence was 
necessary, and that no statute* ever declared it to be a 
corporation. 

Manifestly, the New York Board of Supervisors was 
originally created as a Tax-levying Commission, and 
received that name simply to render the State tax 
laws, as they might be from time to time enacted, ap- 
plicable to the New York local machinery. This ob- 
ject demanded no corporate powers. As one duty or 
other was by statutes unadvisedly added, or by mis- 
application of some general law assumed, the Super- 
visors became, e\t\\er de jure or defacto^ public officers 
charged with the performance of those duties ; but 
they did not thereby become ex-necessitate a body 
corporate. When these duties were most numerous, 
i. «., from Tweed's elective Board of 1857 to its ex- 
tinction in 1870, their mere increase did not change the 
nature of the duties, or the character in which they 
were performed ; nor did they convert, by construction 
of law, the elective Board into a quasi Corporation. 
And if, by any construction, such an eflfect could be 
deduced from this multiplication of special duties, the 
common law principle before referred to would not 
give the Board of Supervisors any more than a very 
special and limited corporate existence, confined to 
the particular purpose of enabling it to execute those 
special duties. 

Besides, if the multiplication of thosej powers ren- 
dered Tweed's medieval Board of Supervisors a govern- 
ing body, it descended from that high estate in 1870, 
on being remanded to a less grade of power than it 
originally possessed. 

But Judge Strong says, in People v. Edmonds, 16 
Barb., that the County or the Board of Supervisors 
was declared to be a corporation by statute. Judge 
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Parker so held at the General Term in this case. See 
paper marked D., pp. 184 to 188. 

In his '^laws relating to the City and County of 
New YorJc^^^ Vol. 1, p. 30, Mr. Hoffinan quotes, with 
apparent acceptance, the remark of a Judge at Special 
Term, that " two separate and distinct organizations 
exist in this County for the purpose of civil govern- 
ment, embracing the same territory, and each possess- 
ing its appropriate functions." The Judge may have 
meant, as the author evidently thinks he did, that these 
organizations were both incorporated bodies ; but it 
may not be amiss to observe that the Judge does not, 
in terms, say so ; neither ddes the Judge in People vs. 
Stout^ 23 Barh.y 341. The language of each Judge, 
taken literally, is true ; and it would be equally true, 
if he had said that there were twenty separate and 
distinct organizations instead of only two. Mr. 
Hoffman's work is not authority. 

The question, corporation or not, was not before any 
of these Judges, except Judge Parker, even incident- 
ally ; and any suggestion or inference by them on this 
question is obiter. Judge Parker did not look as 
closely into this complex question as was requisite to 
avoid misunderstanding ; and none of the others 
adverted to prior revisions or to the peculiar arrange- 
ment and phraseology of the Revised Statutes on this 
point. 

We have already shown that in the first three re- 
visions New York was industriously and expressly 
excluded from the "general laws" organizing county 
governments by Supervisors, and giving the County 
Boards corporate powers. 

The revision of 1830 was prepared by jurists of great 
ability. They aimed at what may be called codifica- 
tion, within that limited measure which their judgment 
commended as safe, and they dealt with this subject 
accordingly. They declared in the towns and in the 
counties a corporate existence, gave to them corporate 
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names, and regulated the methods of suit by and 
against tViem. They also provided appropriate means 
of paying judgments in the latter case. (See R. S., 
Part First, Chapters XI. and XII.) 

The revisors were quite aware that although New 
York had a Board of Supervisors, there were not, in 
law or in fact, two local governments therein. They 
did not see any propriety in, much less any necessity 
for, a second municipal or governmental corporation. 
Chapter XII. of the First Part, is devoted to organiz- 
ing the county governments. In that chapter, after 
the provisions as to counties generally, which are in 
several particulars quite inappropriate to New York, 
comes Article /., of Title 2, corifcaining provisions rela- 
tive to the Toeetings of Boards of Supervisors. Its last 
section is in these words : 

''The Mayor, Recorder and Aldermen of the City of 
New York, shall be the Supervisors of the City and 
County of New York ; and all the jfro visions of this 
Article shall be construed to extend to them respec- 
tively, except where special provisions inconsistent 
therewith, are or shall be made by law, in relation to 
the City and County of New York."— 1 R. 8., 368, § 17, 
First Ed. 

The next Article, h&ixi^ Part L, Oh. XII., Title2, Art 
2, relates to County Treasurers, and its last section is 
similar. It is as follows : 

" The Chamberlain of the City and County of New 
York shall be considered the County Treasurer there- 
of; and all the provisions of this article shall be con- 
strued to apply to him, except where special provi- 
sions inconsistent therewith, are or shall be made by 
law, in relation to the City and County of New York." 

It will be observed, that in these parts of their sys- 
tematic revision, the editors, by using in each [instance 
the word article instead of the word Chapter, indicated 
their conception that it was these articles alone that 
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should have any operation within the City and County 
of New York. The articles which declare counties or 
their Boards of Supervisors to be corporate bodies, 
and as such capable of suing or being sued were not 
thus made applicable. Main v. Prosser^ 1 Johns. ^ 
Cas. 131, and case cited. 

This shows the intelligent perception of our legis- 
lative history possessed by these learned gentlemen. 
It shows their knowledge that there never would have 
been any propriety in judicial ingenuity stretching its 
powers to invent a second local governing Corporation 
in the same territory which was adequately governed 
by "'The Mayor, Aldermen and Commonalty, &c^" 
It also shows that they did not intend to legislate 
into existence such an inutility as, at best, such a 
separate Corporation would have been. It performs a 
still further office: it gives a key to the mistaken con- 
ception of Mr. Hoffman and Judge Strong that there 
were two local Governments or Corporations. Both of 
these eminent gentlemen inadvertently read the word 
'' articU " in 1 R, S., 368, § 17, F^rst Ed., as if it had 
bf»en the word ''CJiapter'' See Strong, J., in 15 
Barbour, 536, and Mr.. Hoffman, in his Treatise, Vol. 
1, p. 33. 

It is in the first title (1 R. S., p. 366, §4,) that the 
revisors inserted all the powers in respect to County 
duirges on which the New York Supervisors ground 
their usurpations. That article is not declared to be 
generally applicable to New York, or at all except in 
a very limited and partial way. (1 R. S.,p. 368, § 17.) 

It is a familiar rule of law that mere changes in 
phraseology or arrangement in statutory revisions are 
not to be construed as changing the previous law, un- 
less the intent be manifest. (See Taylor v. Delancy, 
2Caine'sCases in Error, 151; 20 Johns, 722; 2 Hill, 381, 
note b ; and Wait's Table of cases.) The previous re- 
visions had all studiously excluded the City and 
County of New York, and its Board of Supervisors. 
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from the general system, but in methods varying ac- 
cording to the taste of the respective revisors. In 
1830, the whole order and arrangement of the Statutes 
was remodelled. The revisors of that year sought by 
this means to attain symmetry, and avoid exceptions, 
circumlocutions and prolixity, generally. They attained 
their object in this instance by giving to the de- 
tailed regulations about meetings and County Treas- 
urers a narrow and limited application to the City and 
County of New York, just as in the revision of 1813, 
and by making no mention of New York in the or- 
ganic title. 1 R. S. p. 364, being Chap. XII., Title 1. 
That title is headed, *'of the powers and rights of 
Counties as bodies corporate." 

It is submitted with confidence that the provisions 
of the "general laws," as Judge Strong denominates 
that part of the Revised Statutes, did not alter the pre- 
existing law, or bring the City and County of New 
York, or its Board of Supervisors, within the opera- 
tion of the incorporating and power-granting clauses 
of that Code. These were suitable to the rural Coun- 
ties, and were designed for those Counties only. They 
were wholly inapplicable to New York, and could 
only work confusion and mischief there. 

Several scraps of recent legislation may be cited 
tending to show that the Legislature, or, more properly 
speaking, the fraudulent lobbyists who drew their Acts, 
had adopted or fallen into Judge Strong's mistake, 
and supposed the Board of Supervisors or the County 
of New York to be within the general system of the 
rural Counties, and, by consequence, incorporaied. 
Here also a well settled and most beneficial rule of Con- 
stitutional law stands in the defendants' i«ay. The 
Legislature has no judicial power; and when it 
gives, either directly or by inference, an erroneous 
opinion on a point of law, that opinion is not authori- 
tative and does not control the Courts. (Reiser v. Tell 
Association, 39 Penna. R., 144 ; State v, Baltimore and 
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Ohio R. R. Co., 12 GiU & Johns, 433; Tenet t). Taylor 
9 Cranch, 51.) 

Even the omnipotent Legislature of England is not 
deemed to create law by ventilating a mistaken opinion 
on a legal question. (Per Ld. Cranworth, Mersey Docks 
7>. Cameron, U House of Lords Cases, p. 522.) 

Perhaps the most striking of these left-handed legis- 
lative recognitions is in the Laws of 1870, page 878. 
The second section of that Act is in these words : 

' " No action shall be maintained against the Couijty 
of New York, unless the claims on which the action 
is brought shall have been presented to the Board of 
Supervisors of said County, and passed on by them, or 
they have unreasonably refused or omitted to take 
action on the same. Before any execution shall be 
issued on any judgment recovered upon such claim, a 
notice of the recovery thereof shall be given to the 
Comptroller, and he shall be allowed ten days to pro- 
vide for its payment, by the issue of revenue bonds in 
the usual manner according to law." {Laws of 1870, 
p. 878, § 2.) 

The absurdity of this section is most striking. 
Doubtless it was penned by that member of the quar- 
tette who was their general draftsman. He evidently 
thought that the Board of Supervisors was a full 
Corporation like "the Mayor, Aldermen and Com- 
monalty, &c.;" that it had property which might be 
seized and sold upon an execution against it ; and so 
he invented these provisions for its convenience ! ! 
Thus to craft and thievish acquisitiveness we find add- 
ed the grossest ignorance. Even the actually incorpo- 
rated County Boards of the rural districts needed no 
such protection. Yet the section is now cited as a 
legislative recognition that the Supervisors' Board was 
suable. 

If a blunder of this sort could be held to make law, 
it would only operate to the extent of its precise words. 
Thus interpreted, this section, though subjecting the 
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County to suit, and its goods and chattels to sale on 
execution, like those of an individual debtor, would go 
no further. It would not confer a power to sue. 

The express incorporation of the Counties in the Re- 
vised Statutes, together with the precise and elaborate 
provisions facilitating suits against them contained in 
the same Code, seems to have produced in rural County 
cases some difficulty. The Judges could not suppose 
an intent to change the long settled practice of gener- 
ally exempting local governing bodies from suit for 
ordinary charges. So the principle enunciated and 
settled in the leading cases among this class would 
seem to be that these bodies could not be sued for debt 
or on contract (Hill ^?. Supervisors, 2 Keru., 62 ; 
Boyce n. Supervisors of Cayuga, 20 Barb., 296 ; Chase 
7). Saratoga, 33 Barb., 607; Martin v. Greene Co., 29 
N. Y. R., 647.) From these cases a jurist might natu- 
rally deduce the conclusion that a County, or its gov- 
erning Board, could only be sued for a tort And, in 
truth, this does not vary much, if at all, from the true 
principle. Yet, perhaps, this is not the best mode of 
eicpressing or stating it. Thus putting it on a distinc- 
tion in the forms of proceeding could alone have 
created a necessity for the able and elaborate opinion 
of FoLGER, J., in Newman n. The Supervisors of Liv- 
ingston Co., 45 N. Y. R., 676. 

That suit looked like the old action of assumpsit for 
money had and received and seemed to sound in con- 
tract. But it was essentially a claim in tort. Though 
the officers representing the County acted honestly, 
and with the best of motives, they had no warrant of 
law, and their exaction of money from the plaintiff 
was illegal and tortious It was, however, a purely 
official act. 

The Revisors of 1830 adjusted tliis whole matter 
most judiciously. They declared the governing boards 
corporate bodies, thus rendering them, prima faciei 
suable in all cases and for all claims. But they 
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created in the same law a Bpecific remedy, by applica- 
tion to the County JBoard, for the allowance of all 
county or town charges — ^that is to say, for all claims 
arising in the due, lawful and regular exercise of the 
powers of local government. By consequence, no suit 
could be brought for any of these, except a mandamus. 
Other claims could only be for departures from regular 
and legal action. For some of these suit might lie 
only against the individuals oflTending ; for others the 
just and appropriate remedy was against the corporate 
body in its official capacity. The case in 45 N. Y. R. 
was an instance of the latter. 

It is plain that the Revisors codified the doctrines 
and policy of the common law with admirable skill. 

The Government is not suable. It followed that Gov - 
emment officials were not suable for duly exercising 
their offices. (Whitfield v, Ld. Ledespencer, Cowper 
765, 766, and see other cases of this class cited by Black- 
burn J., in Law Rep. 1, English and Irish appeals, H. 
Ll p. Ill and p. 1 24, 128.) It was perceived that this might 
often produce injustice. In many cases of adminis- 
tering office for the government, local or general, there 
ought to be a remedy against the fund. To meet this 
exigency governmental commissions were, by being 
incorporated, or in some other way made suable. In 
all these cases, where a special remedy by appraisement 
or the like was not given, the corporate or official entity 
was held to be suable, as such, thus giving a remedy 
against the official fund for wrongs to individuals aris- 
ing from defective or irregular administration. (South- 
ampton and al. o. Local Board, 8 Ellis and Bl., 812 ; 
The Mersey Dock Trustees «. Gibbs, Law Rep. 1, Eng. 
and Ir. Appeals, H. L., p. 107 to 109.) See this princi- 
ple clearly stated by Denio, Oh. J., in Darlington «. 
Mayor, 31 N. T. R., 200. 

Practice shows a general understanding of pub- 
lic officers and the bar, that the New York Board of 
Supervisors is not and never was a coiporatiou. 
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On the question whether an action at law can be 
maintained by or against the New York Supervisors, 
practice and decisions have been carefully looked into 
in this connection with the following results : 

1. It is not known to the Corporation Counsel, nor 
can it be otherwise ascertained, that any action was ever 
brought hy the Supervisors except the three which 
were brought by the Mayor's direction against Mayor- 
Hall himself. Comptroller Connolly and Commissioner 
Tweed, on October 19, 1871, and which are alleged by 
The People to have been collusive and fraudulent. In 
addition to being unjustifiable in motive, they were 
unprecedented. 

2. Actions or proceedings have been had agamst 
the Supervisors. 

They are of three classes. 

First — Applications for the writ of mandamus have 
been frequent. These cases require no notice in this 
connection. They do not involve a supposal that the 
Board was a Corporation. Such writs lie against any 
and every public officer. 

Secondly. — Actions in equity to restrain the collection 
of a tax. In all of these the point might have been 
made that the Board was not a legal entity thus sua- 
ble ; but jurisdiction was denied m toto^ and without 
any notice being taken of this precise question, the 
plaintiffs' actions were dismissed. 

Sandford m. Supervisors, 15 How. Pr. R, 172. 

Mut. Ben. Ins. Go. «8. Supenrisors, 2 Abbott N. S., 283. 

Mut. Ben. Ins. Go. w. Supervisors, 8 Bosw., 688. 

Same «8. Same, 88 Barb., 822. 

N. Y. Life Ins. Go. w. Same, 4 Duer, 192. 

Mut Ben. Ins. Go. t». Same, 8 Eeyes, 182. 

Thirdly. — Tliere is a small class, consisting, as far 
as known, of only two or three cases, in which ordinary 
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actions at law were brought against The Board of Su- 
pervisors, as a Corporation. The plaintiffs failed in 
each of them ; but a more full statement of them may- 
be satisfactory. This class alone has any relevancy to 
the point before the Court. 

Thomas Phcenix, Ex- District Attorney, presented a 
claim for fees to the Board of Supervisors, which they 
declined to allow. (See Vol. 1 of Supervisor s* Minutes^ 
pp. 673 to 675.) Mr. Phoenix sued the . Board in the 
Superior Court of New York. The action was referred 
to Daniel Lord, J. Prescott Hall, and another. Th6y 
reported that no such action was maintainable, and 
the Court, per Jones, Oakley and Talmadge, J. J., 
confirmed the report. Mr. Phoenix acquiesced, and re- 
sorted to a mandamus. (1 Hill, 362). This was in 
1839-40. The case notlbeing reported, is stated from 
his minutes by the only participant in the decision who 
is now living. 

Brady v. The Board of Supervisors of N. F., 2 
SandforcPs N. T. Superior Court Reports^ p. 460. 
And On Appeal, 10 N. T. R., 260. 

This case was brought in the same Court as that of 
Mr, Phcenix, and was very like it. The plaintiff had 
been legal adviser to the Supervisors, and sued for 
services. 

Mr. Chief- Justice Oakley gave a long and very able 
opinion against the maintenance of the action. His 
attention seems not to have been drawn to the distinc- 
tion under R. S., between the Boards of Supervisors in 
other counties and that body in New York ; but even 
as to these very provisions, treating them as applicable 
to New York, he expressed the opinion that they only 
codify the pre-existing judge-made law. 

'* Looking at these provisions of the Revised Statutes, 
it will be perceived that every County is a Corpora- 
tion, with defined and restricted powers, to be exer- 
cised in a particular manner, viz., by the Board of 
Supervisors itself, or by some person in pursuance of a 
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resolution by them adopted- Thefre is no grard of 
corporate power to he used hy or in hehaZfof a County 
in any other mo^," pp. 469, 470. 

The report in the Court of Appeals is not accom- 
panied by any opinion. Hon. Henry R. Selden was 
the reporter. He states that the affirmance was for the 
reasons given below, and the third point in his head- 
note states that " Supervisors of a County, as such are 
not a body corporate." (10 N. Y. R., 260.) 

The last of this short list is McGarry vs. The Super- 
visors, 7 Robertson's Superior Court Reports, 464. 

This was a very singular case. By consent of some 
unascertained person, the Supervisors were slipped 
into the record, by an amendment at the trial, as de- 
fendants, in lieu of the City Corporation, which had 
been regularly sued. Judgment was given for the 
plaintiff at the Special Term, but it was reversed at the 
General Term as grossly irregular. A full search 
through the dockets was made, and this is the only 
judgment that could be found in any action against 
the Supervisors of New York. It stands reversed. 

We have seen that the Board of Supervisors of New 
York never was sued, except in the two instances of 
ex-District Attorney Phoenix and ex-Corporation Coun- 
sel Brady. In these cases it was held that the Board 
could not be sued for County charges or on contract ; 
and the latter judgment was affirmed by the Court of 
last resort. 

It is proper, however, not to pass this question by 
without bringing before the Court a line of action 
adopted by the Tweed Medieval Board of Supervisors 
and sanctioned by the Legislature, which, we must 
concede, whilst it did not make that Board a local 
governing body, did make it, by an unavoidable neces- 
sity, a corporate entity. This character, however, we 
conceive, was given it only by implication, and for the 
special and limited purposes indicated by the legis- 
lation now in this connection to be brought under 
notice. 



Digitized by 



Google 



117 

The Tweed Board of Supervisors, organized tinder 
the Xfkw of 1867, had considerable difficulty in making 
jobs, because they owned no lands in the City and 
County ; but after awhile they obviated this difficulty. 
Some delay had occurred in the working of a special 
Court- House Commission created in the famous legisla- 
tive year 1867 ; so, in 1861, the Supervisors obtained an 
Act enabling them to acquire lands under their name 
as the Board, etc., *'for the building of a court-house." 
(Laws of 1861, p. 451.) It was to be paid for by County 
stock, to be issued and sold by the Comptroller. The 
history of this manoeuvre is told with great simplicity 
and directness by Mr. Justice Leonard in the People 
vs. Opdyke, 40 Barb. R., 308. He says: "There are 
certain duties imposed by law upon the Board of Su- 
pervisors in respect to the Courts, and the furnishing 
of court- rooms suitable and sufficient, which it would 
not be in their power to perform, except by the con- 
sent of the Common Council, if the title to, and exclu- 
sive control of, the buildings where the Courts of the 
State were to be held were not vested in them." This 
notion of their duties was taken from that part of the 
Bevised Statutes which did not apply to them. 

The Act for this purpose passed through the Legisla- 
ture very readily, because the rural Supervisors held 
precisely this relation to the public buildings within 
their Counties. And then Tweed's Supervisors accord- 
ingly applied to the Supreme Court and procured to 
be condemned to the use of the County of New York, 
a piece of the Park, which belonged to the Mayor, Alder- 
men and Commonalty of the City of New York, thereby 
creating a debt from the County of New 
York to the City Corporation of New York. 
This debt is represented by bonds from the County 
Corporation to the City Corporation. And ever since, 
as a mere sham or book-keepingjformality, the County 
has been paying interest to the City ! ! ;Nothing can be 
imagiijied more extraordinary or ridiculous than what 
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was thus done. The governing body of New York that 
had always governed it, and always supplied it with 
court-houses and with jails, had land as sites for any 
additional court-houses or jails that might be needed, 
yet a piece of its land was taken out of its hands and 
condemned to the use of the County^ in order that the 
County, forsooth, might have the fun of building a new 
court-house or a new jail for itself ! ! ! 

In the same year, 1861, page 65, an Act was passed 
authorizing the Supervisors to hire court-rooms. By 
other like Acts, they acquired power to hire a jail and 
armories. By these operations, all essentially similar, 
the Supervisors got themselves into the condition of 
being freeholders, and thus they do now own some 
land in New York. But let us not overlook one cir- 
cumstance. Not one single foot of that land can be 
sold on execution. It is all held in trust under the 
laws of the State for such public purposes as an 
armory, a court-house, or a jail. Such lands cannot b^ 
sold under an execution. The Supervisors cannot sellit 
They cannot obtain a rent for it. It could not be levied 
on for the payment of any of these bonds. In Bar- 
lington agt. the Mayor ^ reported in 31 New York Re- 
ports, page 193, Ch J. Denio says : 

"I am far from supposing, however, that such 
'^ estate, real or personal, as may by law, or by author- 
" ized acts * * * be devoted to public use, such 
'' as the public edifices, or their furniture or oma- 
'' ments, or the public parks or grounds * * * can 
'' be seized to satisfy a judgment. Such, clearly, can- 
'' not be the case, for these structures are public prop- 
'^erty, devoted to specific public uses, in the same 
" sense as similar subjects in the use of the State Qov- 
^'ernment." 

From the very nature and constitution of the trust 
such property cannot be thus levied on. It is believed 
that except in the wholly inapplicable provisions of 
the Revised Statutes, the Supervisors have now no 
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color of statutory authority for superintending, fur- 
nishing or repairing these pieces of property, or in- 
curring any expenditure in that way. 

That these grants of power to take the fee of lands or 
to take a lease constituted the ]3oard of Supervisors a 
legal person or corporate entity to thai extent^ may be 
a4niitted. But it went no further. (Per Ld. Kanyon, 
111.2 Term Rep., 672, citing Dyer, 100.) 

It may be thought scarcely respectful to the Court 
to ar^e in support of a proposition so plain as that, 
all public interests not placed in the special charge of 
some particular board or officer, and which may re- 
quire vindication by judicial proceedings, are repre- 
sented by the State in its sovereign capacity. 

Indictments for crimes and misdemeanors constitate 
one large class of illustrations. 

Bills to restrain and prevent public nuisances afford 
another. 

Actions against public officers and public corpora- 
tions for breach of trust or neglect of duty present 
another. 

Instances might be adduced ad infinitum. 

But this plain proposition is denied ; and even if 
the right of action be in the State, it is contended 
that the phraseology adopted by the Revision of 
1830, in codifying the common law, as to the duties of 
the Attorney -General, has so restricted the powers of 
that officer that he cannot prosecute for such 
grievances as are mentioned in the complaint 

.A very able answer to the defendants on both 
grounds may be found in the opinion of Dueb, J., in 
Davis V. The Mayor ^ <fec., 2 Duer's B., 666. 

"The powers of the Attorney-General in England 
were derived from the common law, and he was un- 
willing [at first] to say that any such powers be- 
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longed to the Attorney-General of this State ; he was 
unwilling to say that the latter possessed any powers 
beyond those which either expressly, or by a neces- 
sary implication, are given to him by Statute. But 
an examination of the Revised Statute, which defined 
the powers and duties of the Attorney-General, had 
removed the difficulty. By the rule of the common 
law, the Attorney-General is a necessary party in all 
suits in which the Crown is interested, and by the 
first section of our Statute (1 R. S., 179,) it is made 
the duty of the Attorney-General to "prosecute and 
defend all actions, in the event of which the people of 
the State shall be interested ;" in other words, in all 
such actions he is made a necessary party. In Eng- 
land, a corporate act affectinginjuriously a whole com- 
munity, is deemed a pTiblic wrong, which, as such, 
the sovereign is bound to redress, and it is for this 
reason that in all suits in which this redress is 
sought, the Crown is held to be interested. The 
doctrine and the reasoning, it seemed to him, were 
just as applicable here^ where fortunately the sov- 
ereignty resides, not in any individual, but in the 
People, nor could he doubt that the People, as the sov- 
ereign power, ought to be considered as interested in 
the event of every suit in which the illegal act which is 
sought to be restrained or annulled, may, from its 
nature, be justly treated as a public wrong. The 
English decisions, therefore, in his opinion, were not 
only proper to be consulted, but, unless it could be 
shown that they had been contradicted and overruled 
in our own courts, he held himself bound to follow 
them." 

The very peculiar practice-order made in this case 
was reversed on appeal (see 4th Kern, 526) ; but all 
Judge Duer's doctrines and principles were approved. 

The State admits that all governmental action, 
whether by any Executive department or in the ju- 
dicial administration, must be conducted in proper 
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and convenient order, and through the agencies by law 
for the purpose appointed. And, therefore, this ac- 
tion might fail if it could be shown that any particular 
person or entity, other than the State itself, had been 
put in charge of the interest sought to be protected by 
this action. This is precisely the point, and the 
only point, ruled or indicated in People v. Booths 32 
N. T. i?., 398. 

As appears by the Report itself, and also by the 
printed case in the State Library (Court of Appeals 
Cases, Vol. 165, No. 20), the complaint expressly 
averred that the property in question belonged to the 
Corporation ; the forcible wrong or trespass complained 
of was also expressly stated to have been committed 
against the will of the Corporation. In such a case, 
no one could doubt but regular practice required the 
action to be brought by the faithful, honest, non- 
collusive corporate body. The interference of the 
Attorney-General was needless and, indeed, was utterly 
absurd. The People's counsel, or the Court of Ap- 
peals, had no thought of a case like the present. The 
casual remark about the State not being '' called upon 
to incite the City Corporation to activity" was alto- 
gether iiTelevant. 
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€mti d J^pjray. 



The People of the State of 
New York 

agcmist 

James H. Ingebsoll, Impleaded! 
with William M. Tweed, and 
othera. 



PoirUs and Brief for the Defendant and Resjyondent Inger^ 
8oU^ upon the be-abgument of the Plaintiffs* Appeal 
to the Court of Appeals^ from the Judgniernt sitstaining 
the Demurrer to the' Complaint. 

First Question. 

" Was the title to the money the subject of the contro- 
versy m the county of New York ? " 

The respondent maintains that it was. 
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Firtit. — The money, the subject of the controversy, 
was taken from the treasury of the county of New 
York by the defendanta 

At the time it was taken, it was on deposit in the 
National Broadway Bank, to the credit of an account 
kept by the county treasurer of said/ county in his 
official character. 

(Case, folio 9.) 

It was paid out by the said bank for and on behalf 
of the said county treasurer, and to the debit of his 
said account [upon warrants signed and countersigned^ 
as warrants for the payment of county moneys are re- 
quired by law to be. 

(Case, folios 17-18.) 

Such payments were (it is alleged) received by and 
divided among the defendants. 
(Case, folio 33.) 

No matter how it got into the treasury, so long as it 
came there in formal compliance with law, it was in 
ihe possession of the county. 

Nevmian v. Suiy&t'^msors of Livirujstor^ 
County, 45 N, F., 676, 687, 688. 



Second. — Unless it is clear, from the circumstances 
through which this money came into the county treas- 
ury, that some person other than the county had title 
to it, the firet question must evidently be answered in 
the affirmative. 

Does any such legal effect follow from the circum- 
stances under which the money came into the county 
treasury ? We think not. 

In the many oral and written discussions of the cir- 
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cumetances referred to, there has been some confusion 
and failure to distingnish between the different acts 
anthorized by the Act of April 26, 1870, between the 
different acts done, and between the diffei*ent actors in 
the transactions in question. 

The 4th section of the Act of April 26, 1870, di- 
rects : 

1st. The audit and certification of the liabilities 
of the connty by the three officers designated. 

2d. Provision for payment of the amounts found 
to be due by the issue of revenue bonds of the 
county. . 

3d. Provision for payment of such revenue bonds 
from the taxes of the following year by the 
Board of Supervisors. 

4th. Payment of such liabilities by the comp- 
troller. 

It is only the first two of these provisions that have 
any bearing whatever on the circumstances under 
which the money in question found its way into the 
county treasury. 

The others were not to be acted on, and were not 
acted on, if at all, until after the money was there, and 
title to it vested either in the county or in some one 
else. 

(1.) As to the first provision, it is alleged in the com- 
plaint that the three officers designated, certified that 
large amounts had been audited and were found to be 
due, when, in fact, they had not been audited and were 
not due. 

(Case; folios 7, 17, 31, 32.) 
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(2.) As to the second provision, it is alleged : 

" That from time to time, as snch certifications were 
" respectively made known to him or his subordinates, 
"the said comptroller caused to be issued bonds as 
^^ prescribed hy the said act^ in order to provide funds to 
^'pay the a/tnounts so certified^ and obtain from bona fide 
"purchasers thereof * * * * $6,312,000, which 
" last mentioned sura was, in formal compliance with 
"the statutes and usual modes of official proceeding 
"in said city, deposited in the National Broadway 
" Bank of the city of New York, as county treasurer 
"of the said county, by virtue of his said oflicial 
" character as such chamberlain." 
(Case, folios 8, 9.) 

(3.) As this is the proceeding through which the 
money in question came into the county treasury, it is 
important to ascertain its precise character and effect 

What are revenue bonds of the county of New ^ork, 
and what is the process of providing funds by the issue 
thereof ? 

(4.) It should be particularly noticed that this act 
of 1870 itself gives us no answer to this question, ex- 
cept in a sort of negative way, and this negative is 
very important. 

While the pei-son to do every other act required or 
authorized by section 4 is particularly designated, this 
is simply directed to be done — the manner and the 
agents being left absolutely to the existing provisions 
of law and the exercise of ordinary corporate or county 
official functions. It is not to be done by the officers 
designated by the act. Their functions cease with the 
signing of the certificate. 

(5.) It should also be noticed that as matter of fact 
it does not appear by the complaint, either by direct 
allegation or by inference, that any of tlie defendants 
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or any one charged with being in confederation or 
combination with them, had anything whatever to do 
with either the issuing of the bonds or obtaining the 
money on them, or getting that money into the 
treasury, or with any single step of the proceeding by 
which the money in question came into the Broadway 
Bank ; or that there was any fraud or willful wrong on 
the part of any person acting in such preceedings, or 
anything special or peculiar about it, except that the 
certificates, by which it appeared to the officials by 
whom the money was provided, that it was their duty 
to provide it, were false. 

(6.) The proceeding referred to in this provision by 
which this money did come into the treasury is de- 
scribed and regulated by Chapter 37, Laws r>/'lS62, by 
which it appears that under the allegations of the com» 
plaint, and in fact, the Board of Supervisoi-s of the 
county of New York borrowed the money in question 
on the faith and credit of the county of New York 

(§1). 

And that the money was paid directly by the lenders 
into the treasury of the county of New York (§ 2). 

And that upon presentation of receipts for such pay- 
ments the compti-oller caused to be issued to the lend- 
ers bonds of the county of New York, called " County 
Eevenue Bonds " (§ 3). 

And that these bonds were signed by the comptrol- 
ler, countersigned by the mayor, sealed with the com- 
mon seal of the Board of Supervisors, attested by the 
clerk of the board (§ 4). 

{See also Supervisor's Ordinance of March 

28, 1862, Swps. Doc, No. 4, 1863.) 
Iffqf.,4i8. 



Third. — This provision of money was a very simple 
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and ordinary proceeding, and it seems to us quite ob- 
vious that the money so borrowed and received by the 
county belonged to it ; but we proceed to consider the 
relations assumed by the lender and the borrower — the 
county — as bearing on the title to the money. 

(1.) These relations are, of course, to be tested by 
facts as they were, and not simply as they may have 
been at the time supposed to be. It may, therefore, 
assist our conception of the case, if we suppose that 
immediately after the issue of the bonds, and while the 
money was still in the county treasury, the fi*aud which 
induced the county to borrow the money was dis- 
covered ; the Board of Supervisors learned that they 
had in fact no leoral authority to borrow it and the lender 
learned that the issue of the bond which he held was 
not authorized by law. In what relation did they find 
themselves ? 

(2.) It is evident that there had arisen a right on the 
part of the lender, and a correlative obligation on the 
part of the county, for the return of the money 
loaned either upon the bond, because it was binding 
on the county, or irrespective of it, because it was not 
binding. 

(3.) If the first theory of the case was the true one 
and the principles of N'. Y, and JS^, IL R, R. Co. v. 
Schuyler (34 N. Y., 30) could be applied to the case, 
tlien the lender was entitled to have his bond treated 
precisely in all respects as if it had been legally and 
properly issued under the Act of 1870 ; and he was en- 
titled to have put in force for his benefit, as a bond- 
holder, all the provisions of that act, and of the pre- 
vious legislation applicable to such bonds, which would 
have been obligatory in providing for payment of such 
legally and properly issued bonds. And as a part of 
this right, he was entitled to have the amount of his 
bond included in the tax levy of 1871 as a valid bond 
under the Act of 1 870. 
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Nothing short of this would be upholding the obliga- 
tion ds a contract. No relegation to the general and 
discretionary taxing power of the State would satisfy 
the condition. The law under which the bond ia- 
by this theory assumed to be issued, is a part of the 
contract, and if it be upheld as a contract under the 
law, the provisions of the law must go with it. 



Fourth. — The practical effect of this view of the 
case, if this money had remained in the county treasury, 
is very plain. The county had borrowed money, which 
it had agreed to repay in the following year. It had the 
money. The county was entitled to apply it in pay- 
ment of the ordinary debts and expenses which would 
have otherwise been paid out of proceeds of taxation 
in 1871, precisely as if it had been raised on ordinary 
revenue bonds of that year, and while this amount 
would have been added to taxation to pay the bonds, 
the same amount would have been deducted from tax- 
ation through the payment of other debts, just as the 
amount of the regular income of the county from 
sources other than taxation, is applied in payment of 
debts, and deducted from tlie amount mised by taxa- 
tion in each year. 

It is altogether a mistake to suppose, as has been 
supposed, that the county is restricted in the payment 
of particular debts, to moneys raised or provided for 
the special purpose of paying those particular debts. 
It can pay any debt which it is authorized by law to 
pay out of any money not specially appropriated to 
some other purpose. 

Its regular revenues are so applied, and the aggre- 
gate amount thereof deducted from the aggregate 
amount of taxes each year. 

1 Hoff. Laws, 500. 

2 R S., Marg. page 474, § 104. 
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There is, therefore, no color for the idea that the 
money so borrowed did not belong to the county ta be 
found in any practical or technical legal obstacle to its 
use by the county. 



Fifth. — ^How can it be seriously claimed that 
money which the county had in its possession, which 
it had borrowed, which it was to repay, for which it 
had given consideration, and which it had power to 
use, did not belong to it ? 

If the county of New York did not own it, it owns 
no money that it borrows, and no county in tlie State 
owns any money that it borrows. 



ISixth. — The case is still more simple if the bonds 
given be regarded as invalid by reason of the want of 
actual authority in the Board of Supervisors to issue 
them, or, what is equivalent, if it be deemed that there 
was no authority to levy taxes in 1871, under the Act 
of 1870, for their payment. 

(1.) In this case, the lender either as having been 
deprived of his money illegally and wrongfully, or as 
having paid it under mistake of fact, or for a consid- 
eration which had failed, would be entitled to recover 
it from the county by action, and to have this very 
money paid in satisfaction of his judgment. 

2 R. S., pp. 474, 475. 

Chapman v. City of Brooklyn, 40 N. Y., 

372. 
Newman v. Supervisors of Livingston 

Co.,45N.Y.,e86. 
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(2.) Under this view of the case, the title to the 
money in question lay somewhere between the county 
that had it and the injured bondholder who was en- 
titled to get it. It seems equally clear that the former 
had title to it as against every one but the latter. That 
is quite suflScient to answer the First question proposed 
affirmatively for all purposes of this action. 



ISeTenf h. — Before leaving this First question, we 
notice two positions Which have been taken by the 
plaintiffs on former arguments of this cause. 

Ist. They say that these moneys were obtained and 
received by agents of the State, designated in the Act 
of 1870, and therefore they infer that the State has 
title to them. 

We answer that the moneys were not obtained or 
received by agents of the State. 

(1.) The officers mentioned in section 4 of that 
act were officers of the county of New York. 
1 Hoff. Laws, 370. 

If the Legislature had intended to appoint the per- 
sons designated State officers, the section would have 
been unconstitutional and void. 

N. Y, Constitution, Art. 10, Sec. 2. 

N, Y. Constitution, Art. 3, Sec. 7. 

The People ex rel, Bolton v. AJhertson^ 

Court of Appeals, 1873. 
The People v. Tweed, N. Y. Oyer amf 
Tef^vner, 1873. 

The construction which will uphold the statute must 
be adopted and the duties imposed be regarded as im- 
posed upon county officers ; otherwise the section being 
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Yoid, they were not agents of any one, or oflScers at all, 
for the purposes of the act. 

(2.) The money was not obtained or received by the 
persons who it is claimed were made State agents. It 
was borrowed by the county, paid by the lenders 
directly into the county treasury, and the considera- 
tion for it given by the Board of Supervisors in the 
bonds of the county. It stands on precisely the same 
footing in this behalf as every ordinary exercise of cor- «- 
porate and municipal power under the authority of law. 

The cases of LorriUard vs. The Town of Monroe (1 
Kern., 394), and Shehoygan Co, v. Parker (3 Wallace, 
96), relied on by the plaintiffs, illustrate excellently what 
was rtot the character of either the actors or the acts 
done in this transaction. 

2d. They say that the parties injured by the issue of 
the bonds and the obtaining of the money in question 
were future taxpayers of the county, cestui que trusts of 
the State, and, therefore, title to the money was in the 
State. 

We answer, that at the time when this money was in 
the county treasury, and the time to which this ques- 
tion of title relates, no injury had been done to any 
tax-payere, for the money was there either to refund in 
extinction of the bonds, or it was there to pay debts of 
the county, thereby reducing die taxation of 1871 to 
just the amount by which it was to be increased to pay 
the bonds. 

Second Question. 

If the motley was the money of the comity^ can the Board 
of Supervisors maintain an action for the cause stated 
in the complaint in heludf arid for the benefit of the cowUy ? 

The respondent maintains that it can. 
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First. — The power of the Board of Supervisors to 
maintain actions in general is as follows : 

The county of New York is one of the original 
counties of the State, and was such when the Revised 
Statutes were adopted. 

People V. Edmonds^ 15 Barh.^ 529. 
1 R. &, 83 {1st m.), § 1 
Constitution, Art. 3, Sec. 3. 

" Each county, as a body corpoi-ate, has capacity to 
sue and be sued in the manner prescribed by law." 
1 H, S., 364 {1st Ed\ % 1. 

" All acts and proceedings by and against a county 
in its corporate capacity shall be in the name of the 
Board of Supervisors of such county/' 

1 R. S,, 364 {1st Ed.\ § 3. 

"Actions may be brought by the supervisors of a 
"county ***** to enforce any liability or any 
"duty enjoned by law to such oflScers or the body 
" which they represent ***** and to recover dain- 
" ages for any injuries [done to the property or rights of 
" such officei-s, or the bodies represented by them." , 

2 R. S.y 473 (1^ Ed.), § 92. 

No repeal of these provisions as to the county of 
New York is shown. 

That they apply to that county is shown very clearly 
and conclusively (if it needs to be shown) in the dis- 
senting opinion of Judge Parker in the General Term, 
Third Department in this case reported sub. nonu 
People v. Tweed, 13 Ahh. Pr., If, S.,p. 25, and in the 
pamphlet of General Term opinio7i, handed to this court 
on the former argument, pp. 73 to 77, Judge Parker 
says: 

" I see no reason to doubt that these provisions apply 
as well to the county of New York as to all tlie other 
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counties of the State, and if they do, that county has 
capacity to own money, and to bring suit to recover it 
from one having wrongful possession of it. 

The learned counsel for the plaintiff endeavors to 
separate the county of New York from the other coun- 
ties of the State, in respect to these powers, and to 
show that it was not intended by the re\'isers, nor tlie 
Legislature, to invest it with the corporate powers and 
capacity which Article 1, above referred to, gives, in 
terms, to " each county." 

" This is argued from the fact that, in the first article 
of Title 2 of Chap. 12 above referred to, which is en- 
titled'^ Of the Boards of Supervisors," the last section 
(§ 17) has this provision : 

" The mavor, i-ecorder and aldermen of the Citv of 
New York, shall be supervisoi's of the city and county 
of New York, and all the provisions of this article shall 
be construed to extend to them respectively, except 
when special provisions, inconsistent therewith, are or 
shall be made, by law, in relation to the city and county 
of New York " (1 R, S., 368, § 17, Ut Ed,\ and also that 
in Article 2 of the same title and chapter, entitled " Of 
the county treasurer," it is provided that "The cham- 
berlain of the city and county of New York shall bo 
considered the county treasurer thereof: and all the 
provisions of this article shall be construed to apply to 
him except," &c., as in section 17, above (1 R. S,^ 370, 
§ 29, l8t Ed.). 

Based upon these sections, the learned counsel for 
the plaintiff says : " It will be observed that, in these 
parts of their systematic revision, the editors, by using 
in each instance the word article instead of the word 
chapter, indicated their conception tliat it was these 
articles alone that should have any operation within 
the city and county of New York. 

The articles which declare counties, or their boards 
of supervisors, to be corpomte bodies, and as such 
capable of sueing and being sued, were not thus made 
applicable. 
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The learned counsel for the plaintiflF can scarcely be 
supposed, from this view of the scope and object of the 
provisions of the two sections quoted from Articles 1, 
and 2, to have examined them and the other parts of 
the chapter with due care. When in § 17 of Article 1 
it is provided that all the provisions of this article shall 
be construed to extend to the mayor, &c., as supei> 
visoi-s, nothing more was done than is common, when 
an officer already in existence, is, by statute, invested 
with the character of another officer, viz., to go further, 
and invest him with the powers and duties of such 
other officer. The same may be said as to the pro- 
vision in § 29, of Article 2. The application of the pro- 
visions of the chapter^ in th^se cases, instead of the 
attide^ would have been quite inappropriate and im- 
possible. The provisions of the eJiapter extend far 
beyond the scope of the powers and duties of boards 
of supervisors, or county treasurers. It includes pro- 
visions entirely inapplicable to those officere — treating 
for example, in its different articles, " Of the powers 
and rights of counties as bodies corporate " — ^^ of the 
effects of a division of a county on its corporate rights 
and liabilities" — "of loan officers and commissioners of 
loans" — " of the clerks of counties" — " of sljeriffs and 
coroners " — " of surrogates " — " of district attorneys," 
and of various other matters having no relation to 
boards of supervisors, or county treasurers. 

The application of the provisions of the chapter to 
the mayor, &c., as supervisors, or to the chamberlain 
as county treasurei*, would extend to them provisions 
relating to those other officers and subjects, and would 
be unmeaning and absurd. It is evident from an 
examination of the chapter, that the use of the word 
artide instead pf the word chapter in the sections above 
referred to, carries with it no implication of an inten- 
tion of the Legislature, that it was those two articles 
alone that were to have application within the city aiKi 
county of New York. The article giving counties, as 
corporate bodies, capacity to hold property and to su^. 
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is not, by the effect of the provision in section 17 and 
29, respectively, expressly, or by implication, limited 
in its application, so as not to include the county of 
New York — and there is nowhere manifested, in this 
chapter, or anywhere in the Revised Statutes, an in- 
tention to except the county of New York from the 
operation of that article. 

Neither is there anything in the circumstance that 
the territory and the inhabitants of the city and county 
are identical, as plaintiffs' counsel claims there is, 
which at all detracts from the right of the county to 
claim a separate corporate existence, notwithstanding 
the city charter confers upon the municipal corpora- 
tion all the powers of local government. * * * * 

Mr. Justice Strong, in The People \^, Edmonds (15 
BarK^ 539), says : " Manhattan island, with the adjacent 
islands, was constituted a county by a law of the first 
Legislature ever held in the colony of New York on the 
first of November, 1683. It has been designated as a 
county in all the subsequent acts dividing this State 
into counties. It takes its organization as a county 
under the general laws of the colony and of the State 
and not under its charter as a city. The inhabitants, 
in effect, constitute two corporations — one as a county 
under the general laws of the State (1 R, S., 364), and 
the other as a city under their charter." 

Although the history of legislation, in respect to the 
county of New York, and the practice under it, has been 
invoked to prove that the county has been treated as 
excepted from the provision of law making it a body 
corporate, with capacity to sue, &c., we have been 
pointed to no act or acts of the Legislature passed since 
the Revised Statutes came into operation, whereby that 
provision has been repealed or abrogated — nor to any 
law doing away the effect upon the county of New 
York, of the provision contained in section 92 of art. 4, 
title 4, chap. 8, of part 3 of the Revised Statutes (2 H. 
/S., 473, Ist ed.), to the effect that " actions may be 
brought by the supervisors of the county * * * to 
enforce any liability, or any duty enjoined by law, to 
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such officers, or the body which they represent * * * 
to recover damages for any injuries done to the prop- 
erty or rights of such officers, or the bodies represented 
by them." 

For aught that I have been able to discover, these 
statutes remain in full force, not superseded by the 
various statutes passed with reference to the city and 
county of New York, but in most of these statutes the 
existence of the county of New York, and until 1857, of 
the board of supervisors of the county, as established by 
the Revised Statutes, as above stated, have been recog- 
nized. In 1857, an act was passed for the election of 
twelve supervisors to constitute the board of supervisors 
of county {GhaTp. 590, Law9 of 1S57). This organization 
of the boai'd continued until 1870, when an act was 
passed {chap. 190, Zaws of 1870), making the mayor, 
recorder and aldermen of the city again the board of 
supervisors of the county of New York, and providing 
that " all the powers and duties conferred by general 
or special laws upon the board of supervisors of the 
city and county of New York, or upon any supervisors 
thereof * * * shall respectively belong to, be 
devolved upon, and be thereafter fully possessed and 
exercised respectively by the board of supervisors con- 
stituted by this act, oi* by any supervisor thereof." 

This capacity to sue, in the name of its. board of 
supervisors, expressly given by statute to the county 
of New York, is not affected by the circumstance that 
the board of supervisors of that county has been, by 
special provisions of law, in relation to the city and 
county of New York, inconsistent with some of the 
general powers conferred upon boards of supervisors 
of counties restricted in its powers and duties. Nor 
is it necessary to the preservation of such capacity, 
that it should be " the sole general legal representative 
of all public or common interests of the county's in- 
habitants or tax-payei-s." The board of supervisors 
of the county of New York is still the representative 
of the inhabitants of the county in reference to the prop- 
erty and finances of the county, and still authorized 
to bring actions for their preservation." 
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Second, — The cause of action stated in the com- 
plaint is one of those whicli the supervisors are em- 
powered to maintain by virtue of the provisions above 
cited. 

(1.) The cause of action is simply thcat the defendomta 
got the money ; and that they got it under such circum- 
stances that it was their duty to return it, or under 
such circumstances that their getting it was a wrong 
and a damage to some one. 

The circumstances are stated and the amount of 
money demanded. Further than this the complaint 
does not undertake to go. 

One defendant is alleged to have certified the bills 
without audit ; but the others are not charged to have 
had connection with this, and that is not what they 
are sued for. 

Other of the defendants are alleged to have prepared 
and presented fictitious bills, upon which the money 
was afterwards paid, but Tweed is not charged with 
having any knowledge of or connection with this, and 
is not sued for it. 

No wrong or liability is charged against any one 
having to do with the provision of the money by the 
issue of bonds. 

All these are but circumstances — not injurious in 
and of themselves — not constituting any substantive 
part of the cause of action — but showing the character 
of, and the liability created by the act of taking and 
dividing the money. This act is the cause of action, 
whatever the action may be called. 

(2.) If the money thus taken belonged to the county, 
then the liahiLity to return it was a liability to the 
county, and the damage done by taking it was a dam- 
age to the county. This is certainly true, as a general 
proposition, and whoever asserts that it is not true in 
this case, should give some satisfactory reason for the 
exception. 
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(3.) It id said on the part of the plaintiff, aa a reaa6n 
why this geueral proposition is not true in this case : 

Ist. That the county is not injured by the taking of 
the money, because the payment of the bonds is not 
charged on the county treasury, or on county property, 
but the State has secured their payment by imposing 
the duty upon a class of its taxpayers selected by 
itself. 

2d. That the taxpayers are only injured, and the 
county does not represent them. 

We answer that these assertions are equally true of 
all county and municipal property. 

All such property, if destroyed or removed, must be 
replaced directly or indirectly by taxation. 

Every injury to the property of a body politic is an 
injury in the same ultimate sense to the taxpayers of 
that body, and to them only. 

Every suit by a Board of Super visoi-s to enforce a 
liability to their county, or recover damages for injury 
to its property or rights, must involve just the elements 
of injury to taxpayers which are claimed to exist here, 
and if they ai'e reasons why the Supervisors cannot 
sue in this case, there are no cases in which the pro- 
vision of the Revised Statutes last cited applies. The 
State must, henceforth, redress all injuries to county 
and to municipal property. 

A suit upon this cause of action, by the Board of 
Supervisors, does involve a representation of tax- 
payers, to just the extent of all suits by Board of Sup- 
ervisors, by virtue of the statute. To that extent, and 
for that purpose, they are specially constituted and em- 
powered representatives "of that undefined, unknown 
" and unascertainable class of individuals." 
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The answer to each question upon which reargn- 
ment has been ordered, should be affirmative. 

William Fullerton, 
Elihu Root, 

Of Counsel. 
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€attit nl Spiralis. 



The People of the State of New York 

against 

James H. Ikoebsoll, impleaded with 
William M. Tweed, Elbbbt A. Wood- 
ward and Andrew J. Garvey. 



ADDITIONAL POINTS FOR DEFENDANT, 
UPON THE AKGUMENT OF THE PLAIN- 
TIFF'S APPEAL FROM THE JUDGMENT SUS- 
TAINING THE DEMURRER TO THE COM- 
PLAINT. 

It is the object of this argument to meet certain objec- 
tions which are made by the Attorney-General to an 
affirmative answer to the questions proposed by the 
Court, and certain suggestions which the Attorney-Gen- 
eral makes by way of avoidance of such questions. 

Tliese objections and suggestions are : 

First. — That the money, which is the subject of this 
controversy, never was lawfully in the Treasury of the 
County of New York. 

Second. — That the County of New York had not the 
power of disposition of this money. 

Third. — That only an " undefined, unknown and un- 
ascertainable class of individuals," who will be the tax- 
payers of New York at some distant future time, are the 
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parties injured by the acts complained of, and that they 
are represented only by the State. 

Fourth. — That there is an independent right in the 
Attorney-General to bring this action, whether the County 
bring it or not. 



FIRST. 

It is said by the Attorney-General that the money in 
question was illegally and improperly paid into the 
treasury of the County by the Comptroller. 

To this We answer : 

I. — The complaint alleges, '* That the money in 
" question was in formal compliance with the 
" statutes and us ual ?nodes of offidal proceeding 
" in said city^ deposited hi the National Broad- 
" way Bank^ in the City of New York^ to the 
^''credit of an account therrein kept hy the 
" Chamberlain of the City of New York^ as 
" County Treasurer of the said County^ hy 
" virtue of his said ojficial character as such 
" Cham})erlainP 

This being an allegation of a fact in the com- 
plaint, it must be taken as true on the argu- 
ment of this demurrer. 

II. — The law required the money in question to be 
paid into the treasury of the County as it was 
paid. 

The following statutes contain the provisions of 
law under which this money was paid into the 
County Treasury, and under which it was to b© 
paid out by the Comptroller, as directed by the 
law of 1870. 

I. Chapter 37 of the laws of 1 862, section 2, pro- 
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\ide8 : " That moneys borrowed upon the i-e- 
" venue bonds of the Counly of New York shall 
" be deposited by the parties lending the same 
" in the County Treasury." 

II. Chapter 623 of the laws of 1865, section I., 
provides : " That all revenue of the City and 
" County, of every kind, shall be deposited in 
" certain banks in the City of New York to be 
" designated by the Chamberlain." 

III. Chapter 137 of the laws of 1870, article 5, 
section 37, provides (under the head of" Finance 
Department") : " For a bureau, the chief officer 
" of which shall be called the Chamberlain, for 
"the reception of all moneys paid into the. 
" treasury of the city, and for the payment of 
" money on warrants drawn by the Comptroller, 
" and countereigned by the Mayor." 

IV. Chapter 590 of the laws of 1857, section 6, 
provides : " That the Finance Department, the 
" Mayor, Aldermen and Commonalty of the 
" City of New York, and its officers, sliall have 
" the like powers and perform the like duties in 
" regard to the fiscal concerns of the Board of 
" Supervisor, as they possess in regard to the 
" fiscal concerns of the Mayor, Aldermen and 
" Commonalty, and that no moneys shaJl he 
" draion from the I'reaaw^y of the County^ ex- 
" cept on a wai'i^amt drawn hy the Com^troUer, 
" and countersigned hy the Clerk of the Board 
" of Supervisors^ 

V. The Eevised Statutes, vol. 1 , page 370, 1 Ed., 
sec. 29, provides : " That the Chamberlain of the 
" City and County of New York shall be con- 
" sidered the County Treasurer thereof." 

Section 22 of the same article provides: 
" That it shall be the duty of the County 
" Treasurer to receive all moneys belonging to 
" the County, from whatever sources they may 
" be derived." 
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It follows, from the statute above cited, that it 
was the duty of the Chamberlain, as County Treas- 
urer, to receive the money in question in his official 
capacity, and that the only manner in which this 
money could be paid out of the Treasury was by the 
Comptroller, as directed in section 4 of chapter 382 
of the laws of 1870 ; and, also, that the only way 
in which the Comptroller could pay the amounts 
found to be due, as he was directed to do by this 
section of the Act of 1870, was by a warrant drawn 
on the County Treasurer. The Comptroller had no 
power to fulfill the injunction of the statute of 1870, 
cited by the Attorney-General as showing that he 
had the money in question, in any other manner 
than by drawing a warrant upon the County Treas- 
urer. 

The County Treasurer, therefore, must have had 
the money, and not the Comptroller. 



SECOND. 

It is said that the County had no power to use the money 
in question when it had it, and would have none if 
it recovered it again. 

The first section of this very chapter 382 of the 
laws of 1870 provides : " That from the amounts 
" which the Board of Supervisora are authorized to 
" raise by taxation, shaU he dedvMed the aggregate 
" amount of the estimated revenues of the County^ 
" for the year 1870, not otherwise specifically appro- 
'' priated by law." 

So that it appears by this section, that there wei-e 
to be in the treasury of the County for the pay- 
ment of the amounts authorized to be paid by the 
Act, two cLiBses of moneys. 

Firet : Those received from the revenues of the 
County. 



Digitized by 



Google 



145 



Second : Those raised by taxation. 

The money so received from the regular revenues 
of the County were applicable to the payment, and 
were intended to be applied to the payment of any 
of the debts authorized to be paid, without any dis- 
tinction between the diflFerent moneys in the treasury 
arising from diflFerent sources. 

This is conclusive in favor of the position of the 
defendants that the county can pay any debts which 
it is authorized to pay out of any moneys which it 
has, not otherwise specifically appropriated, and that 
all moneys paid into the treasury lose their identity 
and become merged in the common account. 

If a valid claim had been audited and ceiiified 
under this Act of 1780, and presented to the Comp- 
troller for payment he could have paid it, and it 
would have been his duty to pay it; if there 
had been funds in the County Treasury derived 
from any source whatever, not otherwise specifically 
appropriated, whether the amount had been "^t?- 
vided for^^ by the issue of revenue bonds, or re- 
mained to be thereafter " provided for " by the issue 
of such bonds. The Statute does not say that the 
moneys to be paid shall be " provided," but it is that 
the amounts found to be due shall be '^provided 
for'*'* by the issue of revenue bonds. 

This would be satisfied, as well by the issue of 
bonds after payment by the Comptroller^ out of the 
unappropriated moneys in the Treasury, as by an 
issue of bonds before payment. 

The funds raised by the issue of revenue bonds to 
provide for the amounts found to be due, became, 
whether such amounts had been paid, or were there- 
after to be paid, but a part of the general fund in 
the County Treasury, not distinguished or dis- 
tinguishable from any other moneys in the treasury, 
and under the control of the county for all lawful 
objects. 
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THIRD. 

It is said that " the real and only injury, unless to the 
'* State, was to that undefined, unknown and unas- 
" certainable class of individuals, who, at some un- 
" known period, were to be assessed under the 
''tax laws for the payment of these bonds;" and 
that " when the wrong was perpetrated, and this ac- 
" tion commenced, they may have been all f oreign- 
" ers or unborn," and therefore it is urged that the 
Supervisors of the county of New York have no 
right to recover the money in question. 

The untenable character of this argument will 
readily be perceived, when we consider the constitu- 
tion of the body of citizens inhabiting the county, 
or who are liable to pay the taxes assessed upon those 
living within its limits. 

It seldom or ever occurs, in the very nature of 
things, that all of the tax-payers of a county derive 
benefit from the taxes which they pay. Every year, 
month and week witnesses a change in the body of 
tax-payers. People move in the county of New York 
to-day, and become liable to taxation for the pay- 
ment of debts contracted years gone by, and from 
which they derive no benefit 

Many who pay taxes to-day will cease to be inhab- 
itants of the county before the money is expended 
for any pui*po8e from which they can derive any ad- 
vantage. 

The law takes no notice of these constant and 
necessary changes. 

The Board of Supervisors are organized as a body 
corporate, and represent the county itself. They have 
the capacity "to sue and be sued ;" "to purchase and 
" hold lands for the use of its inhabitants ;" " to 
" make such contracts, and to purchase and hold 
" such personal property as may be necessary to the 
*' exercise of its corporate and administrative powers ;" 
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" to make such orders for the dispoBition, regulation^ 
" or use of its corporate property as ma}- be deemed 
^* conducive to the interests of its inhabitants." 

No one would think of questioning the power of 
the Supervisors of a county, because their acts in 
effecting any one of these objects would affect the 
class of persons who might be inhabitants of the 
county at some future period, and therefore were 
" undefined, unknown and unascertainable." 

The powers of the Supervisors, within the limits 
prescribed by the Statute, are exercised for the ben- 
efit of those who may be the inhabitants or tax-pay- 
ers of the county at any period in the future. 

The present debt of the city of New York, irre- 
spective of the bonds in question, is not payable 
until years to come, and is then to be paid by that 
"undefined, unknown and unascertainable" class 
who, at the maturity of the bonds, may reside within 
the limits of the county. 

From the very nature of things and the constitu- 
tion of society, the recovery of this money by the 
Board of Supervisors, and the payment of it to its 
County Treasurer, must be regarded in law, whether 
it results so in point of fact-or not, for the benefit of 
those who, in the end, may be taxed to pay the 
bonds in question. 

If this objection should obtain in this and all other 
cases where it is equally applicable, the practical 
results would be that the wheels of government 
would be stopped. 

When a pei-son becomes a citizen of the county of 
New York, eo mstanta, he is liable, as a tax-payer, 
to contribute to the payment of existing obligations, 
from which he has derived no advantage, and also to 
provide for future expenditures when he may have 
ceased to be an inhabitant 
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FOURTH. 

The answers to Mr. Tilden^s argument 'as \to the inde- 
pendent and paramoant powers of the Attorney- 
General of England, are as follows : 

1. This action differs radically and entirely from 
those in which the power of the Attorney-General 
has been exercised. Those were without exception 
either to enforce the performance of a trust, or to 
compel the return of trust funds to the custodian 
from whom they had been diverted. No such re- 
lief as is asked here has ever been given by any 
Court to the Attorney-General of England. 

2. The power of the English Crown, through its 
Attorney-General, over public officers, was based 
upon the peculiar character of English municipal 
corporations. On the other hand, our corporations 
are entirely different in their character, and are 
controlled directly by the State, without the inter- 
vention of any Attorney-General, through the 
agency of local officers, who are themselves, in the 
exercise of their statutory duties, agents of the 
State in the same sense, and to the same effect, that 
the Attorney-General is. 

The reason of the power of the Crown to exercise 
control in actions by its Attorney-General over the 
administration of trusts by the officers of its muni- 
cipal corporations is, that those corporations are in 
England similar in their nature to our private cor- 
porations. Their officers are not the craatures or 
the agents of the Crown. The Crown does not act 
through them, and, therefore, the only means by 
which the Crown can protect the citizens affected by 
their acts, is through bill or information by the At- 
torney-General. That jurisdiction exists here as to 
private corporations, for the same reason that it ex- 
ists in England both as to private and as to munici- 
pal corporations. But the reason does not exist here 
as to the political subdivisions of the State, or the 
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quasi-corporations created by the state for the par- 
pose of carrying out its will, or administering trusts 
for the benefit of the citizens resident in their re- 
spective localities. 

These political sub-divisions and quasi-corpora- 
tions are the creatures of the State. The acts of 
their officers, are the acts of the State. Actions 
brought by the officei-s mentioned in the 92d Section 
of Chapter 8 of Part 3 of the Revised Statutes above 
cited, are as truly in the exercise of the power of the 
State to protect its citizens, or redress injuries to 
their interests, as actions brought by the Attorney- 
General of England to enforce the performance of 
duties by the officers of English municipal corpoitir 
tions. This remedy being substituted by our statute 
for that which exists in England, there is no reason 
as well as no authority for assuming the continuance 
of the English rule. 



FIFTH. 

The duty of protecting the rights of citizens of particular 
localities within this State by appeal to the Courts 
in cases where, if in England, the Attorney-General 
might interpose, has been provided and specially 
assigned by statute in this State, in part to desig- 
nated officei-s of the localities themselves, and in 
part to the Attorney-General, each acting by virtue 
of the statute quoad hoo^ as the agent of the State. 
By Title 4, Part 3, Chap. 8, Section 105 of the Re- 
vised Statutes (Vol. 2, page 472, 1st Ed., it is pro- 
vided that " actions may be brought by the Super- 
" visors of a County, by the loan officers and Com- 
"missioners of Loans of a County; by County 
" Superintendents of tlie Poor ; by Supervisors of 
" Towns ; by Overseers of the Poor of the several 
" towns ; by School Commissioners and Commis- 
" sioners of Highways of the several towns ; by 
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" Trustees of School Districts, and by Trustees of 
" Gospel and school lots * * * * to enforce 
^* any liability or any duty enjoined by law to such 
"oflScers and the body which they represent 
a * * * * j^yj^j ^ recover damages for any in- 
" juries done to the property or rights of such oflScers 
" and the bodies represented by thera ; " and it is pro- 
" vided (1 R S., page 179, first Ed., sec. 1,) that " it 
" shall be the duty of the Attorney-General to proa- 
" secute and defend all actions, in the event of which 
" the People of this State shall be interested ; " and 
it is provided by the Code (Sec. Ill), " every action 
" must be prosecuted in the name of the real party 
" in interest, except as otherwise provided by Section 
" 113," which does not apply in this case. It can- 
not be maintained that the People of the State have 
such an interest in the event of the action which 
may be brought by the Board of Supervisoi-s of a 
County as t(j empower the Attorney -General to bring 
such action in the name of the peoi)le, because, if it 
were so, it would be the dutf/ of the Attorney-General 
to bring the action under the foregoing provision of 
the Revised Statutes, which the Supervisors are 
directed to bring by the same statute. No such 
action as this has ever been brought by the Attorney- 
General for this State, and nothing can be clearer 
than that no such action was ever contemplated in 
any of the legislation of the State. 

No provision has ever been made among the clear- 
ly defined powers of the Treasurer of the Stute, 
authorizing him to receive the money. No provision 
has ever been made by which any officer has any au- 
thority in law in any manner whatsover to apply the 
moneys, if so recovered and paid into the Treasury 
of the State, to the use or for the benefit of the class 
of citizens alleged to have been injured by the acts 
complained of. If such an action as this had been 
contemplated for the redress of injuries to the citi- 
zens or tax-payers of counties, the law certainly 
would have provided means by which the injuries 
could be redressed in the action. 



Digitized by 



Google 



151 

11 

The sovereign power of the State is not necessa- 
rily exerted through the Attorney-General. It may 
adopt different forms and modes to accomplish its 
purposes, and when the Legislature determines that 
certain actions shall be commenced and rights en- 
forced, in the name of officers known to the law in 
the political divisions of the State, it is as much an 
exercise of State sovereignty as if the action had 
been commenced in the name of the People of the 
State by its Attoniey-General, because they are com- 
menced by and under its authority, and according 
to its mandate. 

The power that enables it to designate the names 
of persons 6t officers in whom certain actions shall 
be commenced also enables it to disqualify itself 
from bringing such actions in the name of the Peo- 
ple. Such disqualification, when established by an 
act of the People through its Legislature, must con- 
tinue until it is removed, and the power resumed by 
legislative action. 

It matters not in whose name the law requires an 
action to be commenced on behalf of a municipal 
corporation, provided the proper object can be 
effected. 

The Legislature creates municipal corporations, 
and possesses the power to determine how their 
rights shall be prosecuted and their wrongs re- 
dressed, and when it determines that a County 
shall be represented by a Board of Supervisors, and 
all actions affecting its property brought in the 
name of such Supervisors, it not only determines 
the party plaintiff to any action for that purpose, 
but also deprives the People of the right to bring 
it in their own name. 

This new and revolutionary doctrine, that there 
is a concuri*ent and paramount right in the State to 
bring actions in behalf of a county, notwithstanding 
the Act of Legislature providing that such actions 
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shall be brought by the Board of Supervisors of a 
county, is heard of for the first time in this State, 
or in this country, in the prosecution of this action, 
and is not be received with favor. The proposi- 
tion is wholly unsustained by the authority, and en- 
tirely at war with the manner in which the law has 
been heretofore administered in this State. The 
political divisions of the State, and the officers who 
govern them, are provided for by statute. The du- 
ties which they are to perform, and the manner of 
prosecuting rights and redressing wrongs, are defined 
by the same authority : There is no casus omis^ms 
which makes it necessary for us to seek for extraor- 
dinary remedies, or look to the common law of Eng- 
land for precedents. The argument that the sover- 
eign powers of the State is exerted through local 
municipal officers as well as through its Attorney- 
General, does not belittle the State or circumscribe 
its authority. 

The argument of Mr. Tilden seems to be predicated 
of the belief that we are attacking in some way the 
jurisdiction of the Court to maintain this action. 

Such a question has never been raised or even 
suggested in this case on behalf of the defendant 
The distinction between the jurisdiction of the Court 
and the right of the People to maintain an action in 
the Court is too apparent. 

Mr. Tilden, in reviewing the cases of Doolitle vs. 
The Board of Supervisors of Broome County, Roose- 
velt vs. Draper, and Wetmore vs. Story, whei"e the 
right to maintain an action was denied the individual 
tax-holder, asserts that the denial of such right of 
action in the tax-payer is equivalent to an assertion 
of a right of action in the People by the Attorney - 
General. He says, that the tax- payer, stripped of a 
right of action in his own name, on behalf of him- 
self and associates, relegated to a condition of 
helplessness which calls for 'the interposition of the 
sovereign as j?arens patrice. 
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This proves nothing so far as this case is con- 
cerned. Because a tax-payer has no authority, either 
by statute or common law, to bring an action to 
redress a wrong to a whole community, of which 
he forms but a small part, and where he sustains 
no injury which is not common to all, falls far short 
of proving that the Board of Supervisors of 
a County, who are authorized by statute to 
maintain an action, cannot redress a wrong against 
the County. The question here is not whether there 
is no one to sue because tax-payers cannot, but it is 
whether the officere of a county shall exercise the 
power conferred upon them by law. 

It will hardly be contended that should the Legis- 
lature now pass an act authorizing the tax-payer 
to maintain the action (wliich was denied to him in 
the cases referred to), that still the exercise of such 
authority would l)e regarded as concurrent with the 
People of this State. 

4. Mr. Tilden's argument proves too much or noth- 
ing. If it be true, then the Attorney-General has a 
supervisory |x>wer over the administration of all lo- 
cal offices in all counties and municipal corporations 
throughout the State. If the Treasurer of the 
County of Erie, or Oneida, or Columbia, pays 
out money in excess of his authority, the 
Attorney-General may recover it into the 
Treasury of the State. If he refuses to 
pay out money in the performance of his duty, 
the Attorney-General can compel him to do so. 
Nor is it easy to see why the commission of a wrong 
is essential, as a condition, under this theory, to the 
State obtaining the money hitherto supposed to be- 
long to its Counties, or why all moneys in all Coun- 
ties throughout the State may not upon the same 
reasoning be gathered into the State Treasury, and 
managed and disbui-sed under the parental direction 
of the Attorney-General. 

WILLIAM FULLERTON, 
ELIHU ROOT, 

Of C0U7l8d. 
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COURT OP APPEALS. 



Reply of Appellants 
Inqbrsoll's 



The People of the State of New 
York, 
Plaintiff's aiid Appellants j 

against 

James H. Ingersoll, impleaded ; AddUhnai Paints. 
with William M. Tweed, Elbert 
A. Woodward and Andrew J. 
Garvey, 

Defendant and RespondeTd. 



I.— The Legislature of 1870 (p. 878, § 2), assuming 
that there may have then existed some claims which 
it designated " liabilities against the County of New 
York," authorized Hall, Tweed and Connolly to audit 
them ; directed provision for them be made by the is- 
sue of revenue bonds in anticipation of the tax-levy of 
1871, and also directed that the Comptroller should 
pay the claims on the said Auditors' certificate. 
Claims wholly false and fraudulent were in due form 
— but without examination — certified by the Auditors, 
and payment was made accordingly. Pursuant to 
a fraudulent conspiracy between Tweed, the only 
Auditor who is made a party, and the other defend- 
ants, the money thus obtained was divided between 
them. The Act directed the Supervisors of New 
York to levy a tax in 1871 sufficient to reimburse the 
bond-holders. 

Tliis action was commenced after the money had 
been borrowed and paid to the conspirators. The 
bonds matured December 31, 1871. The action was 
commenced before that date, and, of course, whilst 
the bond- holders yet remained unpaid. In its primary 
aspect, it is an ordinary common-law action of tort. 
[Union, Bank v. Mott, 27 N. Y. B., 633.) It is 



Digitized by 



Google 



161 

brought by the State against one of its Auditors and 
his confederates to recover damages to the extent of 
the wrong for these mischievous and oppressive acts. 
The wrong done was setting in motion (16 Wallace^ p. 
13), by an abuse and perversion of powers granted, a 
process which must ultimately injure some unknown 
and unascertainable class of the State's future tax- 
payers. (See First and Fourth Points in Pltff.-s 
Brief on Re- argument^ pp, 17 and 26.) 

In such an action the injured prosecutor selects, at 
his free* will and pleasure, of his grace and mercy, or 
in his capricious ill-will, as many or as few of the tort 
feasors as he thinks fit. No exception can therefore 
be taken to the omission of Hall and Connolly as de- 
fendants. They might have been simpletons who 
were misled by their ignorance, thus being in some 
sense morally innocent. If they were otherwise, 
policy or expediency might justify the Executive in 
declining to prosecute them. Guilt or negligence in 
the Auditors is not necessary to the maintenance of 
the action ; nor is the status of public officer a neces- 
sary qualification to becoming a prosecutable swindler 
in such a case. Had the three Auditors been honest 
and diligent in the highest degree, and also accurate 
to a hair in the observance of aU legal forms, still the 
private persons who contrived the deception upon them, 
and thereby generated or worked into existence this 
legally valid and effectual nest-egg for the inevitable 
oppression of future unknown tax-payers, would be 
liable — that is, if any one would be liable. {See Mr. 
Curtis^ arguTnent ; paper marked A, page 10. Also a 
likedovbt hinted at in Mr, Justice Parker's dissent; 
paper marked D, 183.) 

These propositions are so plain, so obviously cor- 
rect, that an extended argument in their favor might 
well be pronounced indecorous. 

It is indeed a useful maxim, and must ever be ob- 
served by attorneys in bringing actions, and Courts in 
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sastaining or dismissing them, that where the law has 
appointed a prosecutor, that very prosecutor must 
bring the action {Plff.'s Brief on Re-argument, pp. 120, 
121), and it is not to be denied that such an appoint- 
ment may be implied from circumstances. 

We have shown in our Brief on re-argument {pp, 116 
to 119), that perhaps a legal title to some land was, by 
a singular artifice, vested in " the Board of Supervisors 
of the County of New York." {Laws 0/I86I, p, 452.) 
Now, it may be that, under the second head just referred 
to, L e., as a matter of inference or judicial construc- 
tion, ejectment or trespass to recover possession of 
these lands, or for an injury to them, sliould be brought 
in the name of this body, as, quoad ?ioc, a corporation. 
And so of like things. 

In this single aspect a sort of relevancy may be con- 
ceded to the inquiry, did this money which was raised 
upon the bonds belong in any way, at any time, or 
under any circumstances, to any officer or entity other 
than the State, who or which might, in the due order 
and harmony of judicial proceedings, come into Court, 
and on the ground of title maintain an action for it ? 
We will, by and by, look more fully into this point of 
actual or constructive ownership, and this right of ac- 
tion in some other than the State to be thence inferred. 
But, at this stage, we would draw special attention to 
the inquiry, was the New York Board of Supervisors 
expressly, or by implication, appointed to the office of 
prosecutor in respect of such wrongs as the present ? 

The affirmative of this point, if maintainable, would 
constitute a complete defense to the action, in that 
primary aspect of it now under consideration. 

Not a word or a line of authority for this proposition 
has been cited. JExpressio unius exclusio est alter ius 
is a maxim. After that recent period, when the prac- 
tice of authorizing the Supervisors to pay, or to direct 
payments, was introduced, it became necessary, of 
course, to keep a County Treasury, and taxation was 
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anthorized to the extent of these authorized payments. 
Neither ^' the County'' nor ''the Supervisors" ever 
had, or could have had, any other funds or resources ; 
yet a right of action for these very taxes being neces- 
sary, as to personal property, it was not given to the 
Supervisors, though they were the very body by whose 
order all taxes were levied. It was expressly given to 
the Receiver of Taxes. {Lam of 1867, p. 752, ^ 11.) 

More impressive still — the Surrogate is a County 
oflEicer. In the tax levies for Tweed's Medieval 
Board it will be found that the Supervisors took upon 
themselves the duty of paying his salary and clerk 
hire and other oflSce expenses. He, of course, was to 
account for and deduct the fees received. In 1870 the 
late Surrogate was suspected of being a delinquent. 
In the very Act containing the Auditors' Section 4, 
now in question, the Board of Supervisors were ex- 
pressly authorized ''to investigate the alleged defi- 
ciency in the accounts of the late Surrogate, * * and to 
institute the proper legal proceedings to recover the 
amount of such deficiency." {Laws of 1870, p, 880, 
§10.) 



II. — ^The main ground of the defense, however, is the 
unsound postulate that something called t?te County 
owned the money and was the injured party. This 
was put forth boldly, but was a pure assumption in 
the argument of Mr. Curtis. {Paper marked A,) The 
same assumption is the basis of Mr. Justice Parker's 
dissent, and of his rather lugubrious " trust" that the 
manifest scoundrel! sm of the conspirators will not 
'^ control the application of [the supposed] rules of 
law" on which, as their only subterfuge, they rely. 
{Paper marlced i>, page 180.) These supposed rules 
are merely of a technical nature, such as no just man 
need weep to find are broken reeds. This " very com- 
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mendable regard for the law itself ' {14 If^.T., p. 210) 
is much more frequently affected by a professional 
champion when striving to defeat justice by a technical 
objection, than felt by Judges when dealing with it. 

The claim of ownership by the Supervisors has been, 
in part at least, placed upon the simple ground of pos- 
session. This was adverted to by the defendant' s coun- 
sel at the hearing ; and, agreeably to a promise then 
made, the first head of their Additional Points is now 
devoted to it. 

Better and more distinctly stated on the oral argu- 
ment than now in these Additional Points, this branch 
of their argument is, that the money in question duly 
and lawfully passed into the County Treasurer's bank 
account, and there rested for a moment before the con- 
spirators got possession of it. On this fact, supposing 
it to be a fact, it is contended that the money belonged 
to the County during that moment, and that, by conse- 
quence, the County Board of Supervisors acquired the 
legal title to it, and the right to recover it from the con- 
spirators who obtained it by means of the certificates 
of audit held by them. 

If the facts were all as alleged, we deny the conclu- 
sion attempted to be deduced. 

This money was never granted or given to the County, 
or to the Supervisors, in any way whatever. If the 
County Treasurer, as is not the fact, had been the 
legally authorized custodian of it for this brief space, 
this fact would not have given, either to him or to the 
County, any beneficial ownership of it. Its possession, 
if authorized at all, was only for safe-keeping until the 
certificate holders should demand it. 

Possession is title enough in trespass against a wrong- 
doer who, without right, divests or interferes with 
I that possession. He who, on the cry "stop thief," 

I knocks down the fugitive and wrests the stolen goods 

I from him, has a perfect title as against all the world 

I except the owner. But surely this is not the kind of 
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title which would bar or impede an action by the really 
injured party against the thief, whether for the specific 
goods or for damages. Again, if, whilst the money 
remained in the hands of the bank, the County Treas- 
urer or the Comptroller during the interval referred 
to, the conspirators' villainy had been made public, it 
must be admitted that the possessor, whether his posses- 
sion was technically rightful or not, could, as a matter 
of pure fact, safely have refused payment to the con- 
spirators,, and retained the money. But this would not 
prove that such possessor had a beneficial ownership 
of tlie money. Such a lawless possession and con- 
tempt of the law's own express command, in refusing 
to recognize the certificate-holders title, could no 
doubt be defended. Before the Code of Procedure it 
might have been impossible to resist, at law^ the swin- 
dler's action. Perhaps a bill in Equity and an injunc- 
tion might then have been necessary. A mandamus 
is a proceeding at law, but the writ issues or not in dis- 
cretion, and, of course, it would not have been granted 
in such a case. Under the Code, it is presumed that the 
possessor's liability to the State would be a perfect 
answer to the swindler's action. These circumstances 
neither show a title to the money in such temporary 
possessor, nor any defect in the State's right of action. 

Whilst admitting that the Comptroller used the 
County Treasurer's bank account as a temporary 
place of deposit for this money, it has been asserted 
that the' act was unauthorized and did not, in point of 
law, transfer the money to the County Treasury. 

Frivolous and immaterial as this issue is, it has been 
made ; and the State's counsel choose to stand by it. 

The complaint, in terms, concedes that this act was 
done "in formal compliance with the Statutes." That, 
however, is not the admission of a fact ; and we have 
shown that the law cannot be admiitted. The Court 
knows and must declare it. {See Plaintiff'' s Brief on 
Re-argument^ pp. 14 to 16.) 
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It may be convenient here to re-produce verbatim 
{Laws 1870, p. 878, § 4), so much of the section as bears 
on this precise point : " The amounts found to be due 
shall be provided for by the issue of revenue bonds of 
the County of New York, payable during the year 
1871 , and the Board of Supervisors shall include in the 
ordinance levying the taxes for the year 1871, an 
amount suflScient to pay said bonds and the interest 
thereon. Such claims shall be paid by the Comptroller 
to the party or parties entitled to receive the same, 
upon the certificate of the officers named herein." 

That the Comptroller was to be sole actor in this pro- 
ceeding is shown in Plaintiff^ s Brief on Re-argv/me^it^ 
p. 12. That the Comptroller, in/act^ proceeded pre- 
cisely as this argument suggests is alleged. {See Com- 
plaint, fols, 8, 9.) He, himself, " obtained " the money 
from the bona fide holders of the bonds. 

To show that the Comptroller did not receive and 
could not lawfully have received the money on those 
bonds, the defendant, at the argument, referred to the 
Laws of 1862, page 132. {See his Brief on Re-argument^ 
p. 5.) It was then contended, and is now re-asserted, 
that Section 2 of that Act required the money to be 
'' paid directly into the Treasury of the County of New 
York." This Act of 1862 is wholly inapplicable to the 
bonds in question. It refers exclusively to moneys 
borrowed " in anticipation of the collection of the an- 
nual taxes of the County" — * * "to pay the ordinary 
charges and expenses under appropriations made by 
the said Board of Supervisors for the support of the 
County Grovemment, including the Metropolitan 
Police within said County." And it expressly pro- 
vides, " that the amount so borrowed shall at no time 
exceed the sum which the said Board may, by then ex- 
isting laws, be authorized to impose and raise by taxa- 
tion during the year in which such moneys may be 
boiTOwed." 
The moneys derived from the bonds in question were 
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not to be paid under "appropriations by the Board of 
Supervisors," or for ordinary cuirent expenses or 
charges. They were to pay od claims against a 
former ' ' superseded ' ' and ' ' abolished ' ' Board. 
Neither the moneys nor the bonds could have any 
reference to the sum authorized to be raised "by 
taxation during the year in w^hich such moneys may 
be borrov^ed," for these moneys were to be borrowed 
on bonds issued in 1870, in anticipation of a tax to be 
levied not in that year, but in 1871. Neither were 
the bonds, nor lawfully could they be, "made payable 
within one year from the date" when the lenders de- 
posited their money, as required by the cited Act of 
1862 {page 132, § 3). The bonds in question were all, 
properly of course, issued prior to September 2, 1870 ; 
and they were made payable December 31, 1871. {See 
Complaint and Schedules annexed to it) The Comp- 
troller's authority for issuing such bonds as are men- 
tioned in the cited Act of 1862, was, first, a resolution of 
the Board of Supervisors authorizing the loan to be 
taken up ; and, secondly, the County Treasurer's certifi- 
cate that the proposed lenders had deposited the money 
with him. (§§2 and 3). The Comptroller's sole 
authority for issuing the bonds now in question, was 
the three Auditors' certificate of allowance. In a word, 
the Act of 1862 regulates the practice of issuing County 
bonds during the year, in anticipation of that same 
year's taxes, for moneys lent and deposited with 
the County Treasurer, to be paid out on the resolutions 
and audits of the Board of Supervisors for the same 
identical current expenses, then already authorized to 
be defrayed by taxation in that same year. The bonds 
in question may be denominated eccentrics. They 
were specially authorized to discharge old claims on 
the allowance of a Special Board of Audit, and the 
lenders were to be reimbursed in a future year. The 
Act in question was itself the County tax-levy of the cur- 
rent year ; the taxes authorized to be levied were all for 
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other purposes ; none of them were to be levied for the 
payment of these bonds. {Laws o/*1870, p. 875, §§ 1, 
3). We have not found any actual repeal of the cited 
Act of 1862 ; but § 7 of the same Act of 1870 {page 
879) seems to be a complete substitute therefor. It 
authorized His Majesty the Comptroller to borrow 
without bonds in any way he might please ; but, like 
the Act of 1862, it limited liim to "expenditures under 
the appropriations for each current year." 

The plaintiffs have asserted that after putting this 
money into the County Treasury, had he been able to do 
so. in the legal sense of these words, the Comptroller 
could never have gotten it out again coercively by any 
lawful authority of his own, unless through an action 
at law. 

This is easily shown. The Act of April 12, 1870 
{p. 481), which "superseded" and "abolished" the 
great Tweed Elective Board and created a wretched lit- 
tle starveling in its place, enacts in § 5 that " no money 
shall be drawn from the Treasury except the same shall 
have been previously appropriated to the purpose for 
which it was drawn." This word, appropriated, in the 
organic and regulative Act creating this new Board, 
must be understood to mean appropriated by the 
Board. And §6 enacts that " all moneys drawn from 
the Treasury by authority of the Board of Supervisors 
shall be upon vouchers for the expenditure thereof, 
examined and allowed by the Auditor and approved 
by the Comptroller ; and no such moneys shall be 
drawn therefrom except upon a warrant drawn by the 
Comptroller, and countersigned by the Mayor and 
Clerk of the Board." It thus seems quite clear that, 
before the Comptroller could repossess himself of the 
money so improvidently deposited by him in the 
County Treasury, and thus become enabled to pay as 
directed by the Act in question, he would be obliged 
to coax the Board into passing a resolution, and also 
to obtain counter-signatures upon his check from the 
Mayor and the Supervisors' Clerk. 



Digitized by 



Google 



169 

In the Additional Points of the defendant to which 
we are replying, reference is made to § 6 of the original 
organic Act of Tweed' s Elective Board. (Laws of 1857, 
vol 2, p. 286.) We presume this Act is repealed, or 
that it is obsolete, being wholly superseded by the Act 
of 1870 (j9agre 481), which abolished that Board. Butlet 
it for the present purpose be considered in force, as 
far as it can possibly be so. Its §§ 2 and 6 are a little 
more explicitly expressed ; and being read in connec- 
tion with the corresponding sections, 2 and 6, of the 
Act of 1870 {p, 481), they strengthen the views here 
expressed. They all relate to moneys brought into 
'the County Treasury for the purpose of being appro- 
priated by resolutions of the Board of Supervisors. 
They relate exclusively to moneys paid out on such 
appropriations through a Supervisors' audit, and a 
check countersigned by the Mayor and the Supervisors' 
Clerk — not by the Comptroller's sole action, as the 
money in question was to be paid. 

This will be seen by perusing these sections. But we 
must request the Judges not to accept as accurate the 
matter within quotation marks on the Defendant's 
Additional Point^^ p, 3, purporting to be a copy of 
Section 6 in the Elective Supervisors Act, Laws of 1857. 
It is not a copy, but a paraphrase, and it leaves out 
the vitally important distinctive portion which shows 
that the italicized part refers to moneys paid by the 
resolution and audit of the Supervisors' Board, and 
that it does not in any way refer to such moneys as 
those obtained from the lenders on these bonds of 1870. 
This same defect in point of accuracy occurs on pages 
2-3 of the Defendant's Additional Poifrds^ as it re- 
spects the Act of 1862, above examined. It purports 
to give, in quotation marks, the very words of § 2. 
{Laws of 1862, p. 132.) Such is not the fact. The 
matter is a very misleading paraphrase. 

The § 22 of the County Treasurer Article in R. S., 
cited at the foot of the Defendant's Additional Points, 
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p. 3, if it could be supposed to refer to New York, 
proves nothing in this connection. It speaks of 
*' moneys belonging to the County." 

So much for the effort to prove a title in the County 
by mere momentary possession. 

The claim of actual or beneficial ownership in the 
Count)' was sufficiently repelled in the Brief and Points 
submitted on the Re-arsrument. 



III. — The defendant, orally and on paper, lays great 
stress on the alleged fact that the money in controversy 
was raised on the bonds of the County. Sk0o^ it is 
said the money belongs to the County. 

The defendant totally misapprehends the office of 
the County bond mentioned in the Statute. 

The bond creates no liability against the County. 

The County cannot be sued on the bond in any such 
manner as to involve the County in a loss. 

The sole remedy of a bondholder, in case of non- 
payment of the bond, is by mandamus, to put in motion 
the machinery provided by the Statute for the levying 
of a tax and the payment to him of his proportionate 
part thereof, evidenced by his possession of the bond. 

Even if the County could be sued on the bond, it 
would not alter the legal status. After judgment ob- 
tained, resort would be necessary to the same process 
of mandamus, because the County owns no property 
subject to levy on an execution. {Riggs v. Johnson 
County, 6 Wallace's U, S. R., 166.) 

The Statute, in effect, provides for discounting the 
ta^. The persons who discount the tax, or any por- 
tion of it, are furnished with County bonds to desig- 
nate what amount of the tax they have discounted, and 
what amount of the tax when collected is to be paid to 
them. 
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The security for the contract of discotint or loan is 
the levying of the tax. 

The law providing for that levy canilot be repealed, 
and even should the Legislature pass a statute repeal- 
ing it, its provisions would be enforced by mandamus. 
{See case last cited.) 

A precise legal similitude to the County Board may 
be seen in the English mortgage of rates. 

In England local improvements are effected under 
Actsof Parliament, giving the power to "Commission- 
ers " corporate, or individuals named in the Act, and who 
are empowered to levy rates and to raise money by 
mortgaging the rates. A form of mortgage is provided, 
which is a mere assignment of the rates or of a certain 
amount of them. {CommU si oners' Clauses Act^ 1st 
Chitty's Stat.p. 625.) 

The County bond in th.s case has precisely the 
same effect as the mortgage of rates under the English 
Statutes. 

The so-called mortgage does not purport to create 
an obligation ; our bond does. In that matter of form 
lies the only difference. 

The thing really discounted in both cases is the same 
— i.6., the tax directed by the Legislature to be levied. 
The office performed by the mortgage in the one case 
is the same as that performed by the bond in the other 
— i.6., to indicate that the person holding it has dis- 
counted a certain portion of the tax or rate, and is en- 
titled to repayment according to the terms of thelaw. 

Were Parliament, like our Legislature, restricted by 
a constitution, its levy of a rate could not be repealed. 
Were our Legislature, like Parliament, unrestricted by 
a constitution, its repeal of the law would take away 
all remedy on the bond. 

Thus, if any inference as to ownership of the money 
is to be drawn from the form or nature of the instru- 
ment on which the money was raised, it must be in 
favor of the State ; for, as we have seen, it was raised 
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under the State's law, on the State's credit, and by the 
State's contract. The County bond was nothing but a 
mere form, the use of which was prescribed by the 
State. 

This argument would not apply to all cases of public 
corporate acts in incurring liabilities pursuant to State 
laws. The Legislature may act" on local districts in two 
ways. First, directly. Second, indirectly, by the 
creation of municipal corporations or quasi corpora- 
tions, giving them certain discretionary powers. 

In the first case, which is the case at bar, the reme- 
dies must be pursued by the State. In the second case, 
where the local governing corporation has had a dis- 
cretion, has been an actor ^ it may be entitled to reme- 
dies. 

In this case, had the Legislature appointed the Audit- 
ors, and made them responsible to an incorporated 
Board of Supervisors, having power in its discretion to 
levy a tax or not, and in the former event to discount 
the tax by issuing bonds, the money raised on such 
bonds might then have b*^en County money — not be- 
cause raised on County bonds, but because raised on 
a County tax ordered by a County legislature^ to be 
disbursed in its discretion by itself. 

In the case at bar, the Board of Supervisors was but 
a ministerial agent of the State to levy the tax which 
the State law directed. 

The distinction has been made by this Court in People 
vs. Flagg, 46 New York, 405. 



IV. — The defendant attempts to show that the County 
liad power to use these funds when first raised, and 
would have, again, if the County recovered them. 

That the authority to raise any money only existed 
after amounts were found due, and to the amount 
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found due, would seem to dispose of the first sugges- 
tion. 

The section quoted by the defendant — ^in his Addi- 
tional Points^ p. 4— is in itself an appropriation by the 
Legislature, and over which the Supervisors had no 
control. 



V. — Out of compliment to those who might doubt 
the right of the State to a remedy by action of the kind 
heretofore cognizable in Courts of law only, the State 
puts forward the proposition that the action is sustain- 
able as a case in Equity. This is to be regarded as its 
second aspect. It is like an inner work in fortifications 
to which, when driven from its first line of defense, 
the garrison retires. 

Judge Parker's dissenting opinion {Paper i>, p, 192) 
adopts the defendant's position, that in this, its second 
aspect, the action cannot be maintained. And this 
for the same reasons that are developed in one set 
of bungling procedures of the Supreme Court (New 
York Ice Co. v. North- Western Transportation Co., 
20 How. Pr. R., 424; and same Vol., p. 255.) That 
action was endowed with a ridiculous immortality by a 
criticism in this^Court. I (S. C. on Appeal, 23 N. Y. R., 
357. See further, if needful, this same case in Waifs 
Table. Also, Lattin ©. McCarty, 41 N. Y. R., 109.) 

The defendant' s counsel at bar argued that, under 
the old division of actions, a simple demand for money, 
or pecuniary compensation for a wrong or dam- 
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ages, could not be enforced in equity. TJiis is utterly 
unsound. When the title was equitable only, the rem- 
edy had to be sought in a Court of Equity. The Code 
could not distinguish, in any shoit way^ or even by 
the most tedious circumlocation, cases which, being in 
the old phrase at common-law, were constitutionally 
triable by jury only, from those which might, because 
equitable, be tried by a judge. As a consequence it 
was necessary to put into the jury -class many equity 
cases. This the Legislature could constitutionally do; 
the converse could not be done. {Bradley v. Aldrich^ 
40 iV. J. R., 510^512.) But for the corrections ad- 
ministered by this Court in these decisions, the bench 
below and its barristers would have brought back, with 
ten-fold entanglemient and obscurity, the abolished 
" distinction between law and equity." 

By way of a final glance at this second or equitable 
aspect of the case, we observe : 

1st. If this action had been brought against Tweed, 
Hall and Connolly alone, or with others, alleging mis- 
appropriation of the funds they or some of them were 
authorized to raise, and praying that the defendants 
be directed to replace the funds, the action would have 
been precisely like the English cases cited. 

In those cases the relief asked was that the funds be 
replaced. And this was because there was a continu- 
ing trust. There was an unexecuted purpose to which 
they could be and were by law required to be applied. 

Here there were no unpaid liabilities provided for by 
the Act. Either there never were any such or they had 
all been paid^ consequently there was no unexecuted 
trust. There was no such continuing purpose. 

There is left no legal purpose to which the funds 
could be applied; and yet, unless they actually belong 
in judgment of law to the certificate holders, they are 
public funds. If they are public funds they cannot 
be applied to any public purpose until the Legislature 
shall have appropriated them to some such purpose. 



Digitized by 



Google 



176 

It being then impossible, for the want of any exist- 
ing appropriation, for the Court to direct that these 
funds be replaced or restored ; if, nevertheless, they are 
public funds it follows, that the Executive branch of 
the Grovernment, through its Attorney-General's appeal 
to the Courts, should recover the funds, " cover them 
into the State Treasury," there to await the action of 
the Legislature appropriating them to some proper 
purpose. 

Were the appropriation already made, the Court 
could direct the recovered funds to be restored or re- 
placed, so that tbey might be applied in accordance 
with the appropriation thus lawfully made and defined. 
This is what was done in the Eoglish cases. In the 
absence of an appropriation, a simple quod recuperet 
is all that any judicial Court can award, leaving the 
appropriation to be made by the proper department, 
the Legislature. 

Whether the appropriation, when made, will accord 
with moral justice or the equity of the tax-payers of 
the suffering local district, is a matter that concerns the 
Legislature and not the Courts. 

It may be well here to remark that since the English 
Municipal Corporations' Act, English and American 
Municipal Corporations are on precisely the same foot- 
ing ; and the only cases in which it was held that the 
Attorney-Greneral could not sue were those in respect to 
the original corporate property of those old English 
Municipal Corporations which, prior to the Municipal 
Reform Act, were held to be " similar in their nature 
to our private corporations," and, therefore, owners in 
their own right of their corporate property. 

It was in such cases that the Attorney-General could 
not sue, and in such Municipal Corporations abuses 
as ours that he could. 

Attorney-Oeneral vs. Oorporation of Carmarthen^ 
Cooper's Eq. B., 30. 

Attorney-OeTieral vs. Belfast, 4 Iris7i Ch.j 142, and 
the other cases l>efore died. 
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That such an action will lie against IngersoU, the 
private co-conspirator, as well as against Tweed, the 
ofBlcial delinquent, is shown by most of the English 
cases referred to. 

Notably so is the case of Attorney -Oeneral vs. Comp- 
toUy \^t lounge and Colly er^ 417. 

The persons who have received the money wrong- 
fully paid to them by tlie public oflBcers are joined in 
the actions ; and, as to them, the judgment is quod 
recuperet 

2ndly. It is alleged that the English cases cited 
are "either to enforce the performance of a trust or to 
"compel the return of trust funds to the custodian 
" from whom they have been diverted. No such relief 
" as is asked here has ever been given by any Court to 
"the Attorney-General of England.'' 

In all those cases, the principle asserted is the right 
of the Court in England to deal with breaches of pub- 
lic trust by the same methods and by the same reme- 
dies which it applies to cases of private trust. Where 
the appropriate result can be effected by an order to 
the trustee, directing the disposition or application of 
the fund, that will be done. 

In the present case such a remedy would be inappro- 
priate. The Commission was appointed to perform a 
single function, and then dissolved. It had no suc- 
cession. There is no remaining or existing trustee to 
hold the fund. The purposes of the trust are accom- 
plished and the trust exhausted. 

Money raised beyond any amount which could have 
been applied to the purposes of the trust is outside of 
the law. It was raised contrary to law, and in breach 
of the trust to fix how much was necessary to be raised. 
The law did not contemplate that any such money 
should ever come into existence ; and, consequently, 
it made no provision for its custody, or use, or appli- 
cation. It has no owner or custodian^ except in the 
duty and right which may result to the sovereigii in 
such cases of extraordinary malversation, 
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Of course, a mere direction to a Trustee would be 
absurdly inapplicable. 

But equity has other remedies which are appropri- 
ate. If the jurisdiction exists, the Court will apply 
these appropriate remedies. 

The great Master of Equity practice, Lord Redes- 
dale, in the Dublin case (1 Bligh, (N. S.) page 312) 
contemplated a similar remedy to the present. He says : 

"It is expedient, in such cases, that there should be 
"a remedy, and highly important that persons in the 
"receipt of public money should know that they are 
"liable to account in a Court of Equity, as well for 
"the misapplication of, as for withholding the funds. 
"Suppose, even, the case of a public accountant, 
"clearly within the Act, who, having embezzled or 
"misemployed the public moneys, had rendered ac- 
" counts which were imperfect or fabricated, could not 
" the Attorney- General, upon discovery of the fact or 
"the fraud, proceed by information to recover the 
'^moneys so fraudulently withheld or misappro- 
priated % " (P. 341.) 

3rdly. The other objection urged by defendant's 
counsel to the applicability of the English cases is, that 

"The power of the English Crown, through its At- 
" tomey-General, over public officers, was based on 
"the peculiar character of English municipal corpora- 
"tions." * * * * 

"That corporations are in England similar in their 
"nature to our private corporations." 

" That jurisdiction exists here as to private corpora- 
"tions, for the same reason that it exists in England 
" both as to private and as to municipal corporations." 

This reasoning involves a double error : 

1. This jurisdiction did not exist as to municipal 
corporations whose funds were deemed to be private. 

8. It did attach the moment their funds were made 
public funds, and for the reason that there then was a 
trust. The right to sue was accorded to the Crown 
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as the executive power, by its Attorney-General, be- 
cause the trust was public. 

The famous Municipal Corporations Reform Act of 
1836 created no new jurisdiction. It simply changed 
the character of the corporat^e funds. It made them 
public funds, and the immemorial jurisdiction over such 
funds attached. (See Mr. Tilden's argument and cita- 
tions at Geneml Term. Paper marked O, pp. 65, 66, 
71, 72, 76, 77.) 

(See Mr. Tilden's Points on present argument, p. 8.) 

General Observations Touching the .Equity 
Jurisdiction. 

1st. It should be noted, in this connection, that this 
jurisdiction exists not merely in the cases which, by a 
phrase borrowed from the Statute of Eliz., are denom- 
inated charitable^ but in all cases of trusts which are 
public. 

Mr. Tilden's argument at General Term and cases 
cited. Paper marked C, pp. 55, 56, 57 and 58. 

See especially AtP y-OenH. v. Eastlake^ 11 Hare, 
205, in which Sir William Page Wood, afterwards 
Lord Chancellor Hatherly, elaborately discusses this 
subject. 

2d. It should likewise be noted, in this connection, 
that in some of the principal English cases the funds 
misapplied were those in respect to which a much 
wider discretion for the use and applicati(m existed in 
the Municipal Councils than the Annual Tax Levy of 
the City of New York ever gave to any of the Munici- 
pal officers. 

See Mr. Tilden's Argnment at General Term, Paper 
marked C, p. 67. 

Lord Campbell said, in Parr v. Attorney -Oeaeral, 
in the House of Lords (8 Clark & Pinelly, page 409) : 

*'The Municipal Corporation Act creates a trust for 
''corporation purposes : first, for certain specified 
"purposes, and then, when these are answered, /or 
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^^ other generalpwrposes.for theheneflt of the town. 
"Then this being trust property, there is nothing in 
"the Act of Parliament to take away the jurisdiction 
" which the Court of Chancery would otherwise have 
"over it, or to take away the right which the subject 
" would otherwise have to relief in a Court of 
"Equity, in case of any misapplication of the trust 
"property." (Pp. 431-'2.) 

As to the FIFTH head in defendant's Additional 
Points^ page 9, it should be observed : 

1st. The counsel for the defendant seem to assume 
in this part of their argument that the decree in 
all imaginable cases of action by the People to redress 
breaches of public trust, must be for the payment of 
moneys into the State treasury. They put tbeir argu- 
ment thus : 

"If the Treasurer of the County of Erie, or Oneida, 
"or Columbia, pays out money in excess of his au- 
"thority, the Attorney-General may recover it into 
" the Treasury of the State. If he refuses to pay out 
"money in the performance of his duty, the Attorney- 
" General can compel him to do so. Nor is it easy to 
" see why the commission of a wrong is essential, as a 
"condition, under this theory, to the State obtaining 
"the money hitherto supposed to belong to its Coun- 
" ties, or why all moneys in all counties throughout 
"the State may not upon the same reasoning be gath- 
" ered into the State treasury, and managed a ad dis- 
" bursed under the parental direction of the Attorney - 
"General." 

No such idea has been advanced by the counsel for 
the State. No such results are deducible from the 
principles maintained by them, or found in the cases 
cited. 

The contingency in which the decree would be for 
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the paymeDt of the money received, is, as in the pres- 
ent case, where the lawjhas provided no other au- 
thority having the power of disposition or custody. 

If the law has, in a particular case, provided a pri- 
mary right of action in a local authority, the right of 
the People would arise only on the default of that au- 
thority, and the decree would be for the restoration of 
the fnnd, not to the delinquent officers — that would be 
a practical absurdity — but to some proper custodian ; 
and, if necessary, the Court could direct a proper Re- 
ceiver and the application of the fnnd. 

If the law has, in a particular case, given a concur- 
rent right of action, the decree would be as in the last 
instance. 

2d. It is, of course, possible for the imagination to 
expand a chimera in respect to any general jurisdic- 
tion of the Court, or general right to sue of the People, 
or general duty of the Attorney-General. Nothing 
would be easier than to do so in respect to the ac- 
knowledged powers of that officer, as applied to the 
myriad of private corporations which exist in this 
State. 

But all such reasoning answers itself. Experience 
shows that the interposition of that officer is made with 
at least sufficient reserve. In one of the early English 
cases similar apprehensions were indulged in by coun- 
sel, but the Court did not think them worthy of dis- 
cussion or even of notice. 

The practical evil of the present time is the want of 
efficient responsibility on the part of the hosts of pub- 
lic officers who pervade our State and country. It is 
not well to strike out of our jurisprudence any of the 
auxiliary remedies sanctioned by the English Courts, 
merely because we have not had occasion to invoke it 
until recently. 

No officer in the land is less to be feared as an actor 
in such matters than the Attorney -General. He can 
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do nothing, of his own motion or authority, except to 
invoke, in a public manner, the justice of the Courts. 
Evil can never flow from such a ox)urse, until the Courts 
themselves become feeble or corrupt. Should such a 
day ever arrive, the mob rule of the atheistic commu- 
nist or the despotism of a Nimrod will be preferable to 
flimsy constitutions never regarded, or statutory enact- 
ments made only to facilitate the official plunderer. 

VI. — Reply to defendant's second head on page 4 
of his Additional Points : 

1st. In the second and third subdivisions of the 
Ninth Point submitted by Mr. Tilden, it was alleged that 
the Supervisors possessed no legal power of disposing 
of any moneys raised by th^ Commissioners of 
Audit, beyond what was necessary for the purposes of 
this very 4th section ; that they have no power of ap- 
propriating any excess under said Sec. 4 ; that under 
the general law they have no power of appro- 
priating this or any other moneys, but are ex- 
pressly denied any such power. And it was con- 
tended that, without making out some power of dispo- 
sition, or some right of possession as to the fund, they 
could not maintain an action to recover it. 

The only attempt to break the overwhelming force 
of this position, is by claiming for the Supervisors, in 
1870, a right of indirect use as to this fund by deduct- 
ing it out of the sum to be raised by taxation for the 
year 1870. 

The statement of defendants' point is as follows : 

The first section of this very chapter 382 of the laws 
of 1870, provides: "That from the amounts which 
" the Board of Supervisors are authorized to raise by 
'* taxation, shall he deducted the aggregate amount of 
''the estimated reoenues of the County^ for the year 
''1870, not otherwise specifically appropriated by 
''law." 
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Correctly quoted the law runs as follows (Laws of 
1870, § 1, p. 875) : "In addition to the several amounts 
*' authorized and required by existing laws to be raised 
'' by tax in the city and county of New York, for the 
'' use of the State, and for defraying a portion of the con- 
" tingent and other charges and expenses of said city 
'* and county, for the year eighteen hundred and seventy, 
"the Board of Supervisors of said county are hereby 
"empowered and required, as soon as conveniently may 
" be after the passage of this Act, to order and cause to 
"be raised by tax, on the estates subject to taxation 
"according to law, within the said county, and to be 
"collected according to law, the following sums of 
" money, for the several purposes hereinafter specified, 
^^ deducting from the aggregate aTnount thereof the 
"estimated r enemies of the county for the said 
" YEAR, not otherwise specifically appropriated by 
" law^ that is to say : For advertising, forty-five 
"thousand dollars, &c., &c." 

The deduction from the aggregate amount of the 
taxes authorized to be levied for 1870 is, "the esti- 
mated revenues of the county for the said year not 
otherwise specifically appropriated by law." 

The moneys raised on bonds issued under Section 4 
were no part of the " estimated revenues of the county 
for the said year." There was not in these official 
estimates^ any such item as this, "To be won from 
Tweed's gang of swindlers, $6,300,000." Nor were 
the moneys raised on these bonds of a class ^'not 
specifically appropriated." 

On the contrary, they are expressly devoted to such 
"liabilities against the County" as were "incurred 
previous to the passage of the Act," as "audited" by 
the commission created by this fourth section ; and the 
payment of the entire fund to the holders of such 
claims, "on the certificate of the officers named" in 
the Act was peremptorily and unqualifiedly ordered. 

So it appears that in 1870. no power existed in the 
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Supervisors to appropriate or apply this fund, or any 
part of it, to any purpose, or to exercise over it any 
power of disposition whatever. The purposes were 
absolutely fixed by this Section 4 ; and an agency to 
make the application to that purpose was created who 
quoad hoc was wholly independent of the Supervisors. 
They had no vestige of authority in the matter. The 
intent to exclude them is most apparent. Tweed, the 
"present President," was to be one of the auditors 
throughout. When his oflBce of President or Super- 
visor wholly ceased, lie still continued an Auditor. 

2nd: The argument on page 5 of defendant's 
additional points, that the moneys received from 
revenues in 1870, and the moneys received from taxes, 
and the moneys to be received on these bonds, were 
capable of being applied interchangeably has no 
foundation. 

On the contrary, every dollar claimed from the rev- 
enues and taxes of 1870 (p. 875), was appropriated, 
specifically and in detail, to objects enumerated in 
Section 1, which contains more than three pages. 

So also every dollar raised by bonds under Section 
4 was applicable to the purposes specified in that 
section, and to nothing else. 

The conclusion that all these moneys were "under 
the control of this County for all lawful objects," has 
no foundation. Every dollar of it was appropriated 
by law, and there was no "control" to divert it or to 
make any disposition of it independently of that made 
in this same fourth section. 

3rd : There is a monstrous suggestion in this 
part of the defendant's argument. It is that county 
bonds might lawfully have been issued in anticipation 
of audits under this fourth section. If so, the amount 
so to be issued was unlimited. Instead of being in 
anticipation of a nice, little swindle of $6, 000, OCX), 
which, in the vastness of metropolitan financial oper- 
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ations, might escape notice, it might have been to 
countless millions. If the Comptroller could have fore- 
seen the necessity of flight, he would probably have 
acted on this idea. It is a wholly^ inadmissible con- 
struction of the Act. Duly certified audits to the 
amount were indispensable conditions precedent to the 
issue of a single bond under that Section 4. 

4thly : Though it may seem to be needlessly re- 
turning on our footsteps, we will, as auxiliary to this 
reply now tendered to the Second head in page 4 of 
the defendant's Additional Points^ recall attention to 
the squelching process by which Tweed, in 1870 and 
1871, before this action was commenced, reduced *'the 
County," or the Board of Supervisors, below even the 
measure of its original power, when, as a mere com- 
mitU»e of the chartered Municipal Corporation, it was 
appointed to perform the merely clerical function of 
filling up a column in the assessment- rolls and attach- 
ing the Tax Collector's warrant. {See Plaintiffs^ 
Points on Re-argument p. 87, also Laws of 1871, p. 
1230, §3.) 

The fall history of the New York Supervisorship, 
given in the Plaintiffs'' Points on Re-argument^ pp. 
83 to 99, need not be here repeated ; but in this con- 
nection we refer to it as a proper preliminary to what 
here follows. 

One can hardly turn to a statute concerning expen- 
ditures in New York, without finding a direction to the 
Supervisors to raise by taxation the amount prescribed 
as necessary, but this only proves that that body was, 
as we have asserted and shown, the tax-levying com- 
mission. Its duties, as such, were essentially clerical ; 
before "this action was brought they had"[become so, 
absolutely and to all intents and purposes. {Laws of 
1870,^. 879, §§8a72^11.) 

Long prior to what is called the New City Charter 
of 1870 (Laws of 1870, p. 366 to 397, ), New 

York had many official bodies, corporate, qua^i cor- 
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porate, or neither, acting as auxiliaries to the actual 
local governing municipal corporation, called "The 
Mayor, Aldermen and Commonalty, &c." As to 
several of these, whether or not they were corporations, 
suable and entitled to sue, as such, was often debated. 

See as illustrations of this : 

Gardiner v. Board of Health, 4 Sandf. Superior 
Court Law Reports, 153, afEirmed 6 Selden, 409. 

Appleton V. Water Commissioners, 2 Hill, p. 432. 

In Gildersleeve v. The Board of Education, 17 Abbott, 
212, Daly, F. J., delivering the opinion of the Court, 
says that when they form ''integral parts" of the 
governing corporation they are not suable. He in- 
stances the New York Board of Supervisors as a speci- 
men of this sort of thing. And certainly he is fully 
sustained by Brady v. The Board of Supervisors, 2 
Sandf. N. Y. Superior Court Law R., 460 ; affirmed on 
appeal, 10 N. Y. R., 260. 

We have shown that the New York Supervisors 
never sued at all save by the six collusive suits in these 
cases, and never were successfully sued. {Plaintiffs^ 
Points on Be-argument^ pages 114 fo 116.) 

It has been said that a multitude of the minor aux- 
iliaries of local government in the rural counties have 
the faculty of suing and being sued (2 R. S., p. 473, 
1^^ £!d). We ask, then, are they, too, independent, 
imperia in imperio^ each vested with sole authority, 
to the exclusion of the State, of defending from op- 
pressive taxation, under any head resembling their 
duties^ the local tax-payers % Infinite confusion would 
result from such a doctrine. 

But our present purpose in referring to these local 
agencies in New York is to show that before the com- 
mencement of this action Tweed's legislative friends 
wrapped them all up in the newly constituted or 
amended City Charter of 1870, reducing the Board of 
Supervisors to the lowest grade of power at the same 
time. 
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Dates are here to be kept in view. 

^.— New or amended Charter, April 5, 1870 ; pages 866 to 397. 

J?.— Elective Supervisora ** abol- ^ 

iflhed," and new, present Board I " ^^' " P*^ ^^• 
crated. J 

C— Last Otmnty tax-levy, " 26, " page 875. 

D.—OUy Consolidation Debt Act, " 6, 1871, page 629. 

^.—County Consolidation Debt Act, " 6, " page 631. 

F. — Act investing quartette with 1 
all power of directing taxation, and 
distributing proceeds, commonly 
called the two per cent. Act. 



19, " page 1268. 



By A^ the new Charter, all the departments of local 
administration are absorbed, as integral parts thereof, 
into the Municipal Corporation called ''The Mayor, 
Aldermen and (Commonalty, &c." (Laws of lB7i\ p. 
373, § 80.) By (7, the last County tax-levy, all exist- 
ing liabilities of the Supemsors, not funded, are deliv- 
ered over to the auditing trio, Hall, Tweed and Con- 
nolly, for adjustment, and for payment on their audit 
by the latter. {Laws of 1870, p. 878, § 4.) By I) and 
E^ power to postpone all existing City and County 
funded debts for 20 to 50 years, is conferred upon Con- 
nolly alone, and exclusively of any action by any one 
else. {Laws of 1871, pp. 629 to 633.) By F, the en* 
tire power of ordering local taxation and dividing or 
apportioning its proceeds is vested in the quartette, but 
by unanimous vote only. (Laws of 1871 , p. 1269 ) 

This serves to show in a genei-al way the complete 
absorption of power by the quartette ; but certain 
special features require to be noted ; firsts the elaborate 
and expansive enumeration of Common Council 
powers exhibits their insignificancy {Laws of 1870, 
pp. 369 to 371, § 21); secondly^ the Supervisors were 
reduced to a non entity by the requisite of Hall's con- 
currence in every act of theirs {Laws of 1870, p. 481, 
§ 2) ; thirdly^ their latest tax -levy shows that nearly 
every power over money or appointments which had 
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been in their hands was taken away {Laws of 1870,^. 
875 to 878, § 1) ; fourthly^ the power they once had of 
remitting or reducing taxes was taken away from 
them and vested in the Commissioners of Taxes ap- 
pointed by Connolly {Laws of 1870, p, 879, §§ 8 and 
12) ; fftJily, all borrowing for the County is 
exclusively delegated to Connolly {Laws of 1870, 
p. 879, § 7); sixthly^ even the little patronage 
of appointing doorkeepers to the Courts is taken 
away and conferred upon Connolly {Laws of 1870, 
p, 880, § 9) ; and severdJily^ to cap the climax 
of their miseries, the great Court-House job, specially 
described in Plaintiffs'^ Points on Re-argument^ pp. 
116 to 119, which, certainly made them landholders, 
and probably, ex necesitate^ gave them a limited cor- 
porate existence, was now ruthlessly wrenched from 
their grasp and vested in four Commissioners appointed 
by Hall. {Laws of 1870, p. 880, § 11.) The whole 
thing, issuing bonds, keeping and paying the money, 
&c., &c., are turned over to Hall's Commissioners or to 
Connolly. The prior Court-House laws are here erro- 
neously referred to. (See them in Laws of 1864, p. 497; 
of 1862, p. 335 ; of 1861, p. 451.) Without going fur- 
ther into these diminishing details, as might be done, 
it will be seen that scarcely any portion of the power 
held by Tweed's Medieval Board was permitted to de- 
scend to the present one. For a list of the Mayor's 
powers of appointment see Index to Laws of 1870, p. 
2293. The last County tax-levy contains, as all pre- 
vious ones are believed to have contained, the most 
explicit prohibition against the Supervisors' using for 
one purpose any money granted for another. {Laws 
o/1870,jp. 878, §3.) 

Thus, before this action was brought, the notion of a 
County Treasury had become a mere matter of book- 
keeping. The notion of a County OovernTnent^ as 
early as April 19, 1871, page 1,269 § 3, was cut down 
to the inferences derivable from the use of a single let- 
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ter. '^Purposes of the City and County Grovern- 
ments," says that section. This was long before the 
commencement of this action. 

The repayment of these borrowed moneys stands de- 
ferred for twenty or more years. Plaintiffs' Poiivts 
on Re-argv/raent^ pp. 10, 11. Aside from the fact that 
positive statute directs the payment of the bonds from 
future taxation, neither Connolly, if he could recover 
this money, as the sixth special ground of demur- 
rer suggests {see case^ fo, 98), nor the Supervisors, if 
they had it, could lawfully apply it to reimbursing the 
lenders. The lenders would not accept it, if tendered 
to them, for the investment is preferable. What, then, 
is to become of it during those twenty or more years ? 
Is it to lie idle whilst the lenders are receiving interest ? 
Has any Board or officer power to invest it ? Surely 
not. 

An error in the computation of time occurred on 
page 98 of the Plaintiffs'' Points on Re-argument. 
In commenting on the Special Term decision {People 
V. Edmonds^ 15 Barb., p. 639) we said that "a dozen" 
years elapsed after their work was published before 
any one imagined that the Revisors of 1830, in re- 
arranging the Laws relative to the Rural Boards, 
had,, by some slip or inadvertence, created a second 
governing corporate body in the City and County 
of New York. The actual lapse of time was 
twenty-three years. Had the question been then sub- 
mitted to a Court of Appeal, whether the Revisors had 
generated such a legal monster as twin local govern- 
ments exercising similar powers in respect to the same 
rteritory and people, the decision would certainly have 
been in the negative. Had there been then presented in 
like manner the kindred question, wliether authorizing 
the New York Supervisors to fix and pay two or three 
salaries had converted them intoa constructive quasi 
corporation, the answer would also have been in the nega- 
tive. The subsequent exj)ansion of this latter abuse 
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could not rightfully vary the result. And if it could, 
the shrinkage which occurred before the commence- 
ment of this action, in 1870 and 1871, must carry the 
question back to the position it previously occupied. 

If the communal idea on which this whole claim for 
Supervisorial authority is founded could be accepted 
at all, surely ''The Mayor, Aldermen and Common- 
alty," &c., the ancient Municipal Corporation, is the 
local lord paramount to be clothed by construction with 
this power of representing the interests of the local 
public. Yet the defendant's counsel have never ven- 
tured to suggest such a thing, although the attorney 
who drew IngersoU's demurrer did, indeed, tuck in 
the city corporation as a possible ovmer of the fund, 
admitting also Dick Connolly as a rival claimant to 
that honor. (Third and sixth causes of demurrer, 
case, fol. 97-99.) 



VII.— To conclude: 

1. We have no idea that there is any need for a 
resort to Equity jurisdiction. There never was, by 
positive law or reasonable implication, any fo/^^i what- 
ever, public or private, impressed upon this money. 
Nevertheless, the general principles of the English 
Equity cases are very apposite. 

2. In point of fact, the very money itself never 
belonged to the Comptroller, or to the Supervisors, or 
to the County Treasurer, or to the County, or to the 
Bank. It is equally manifest that it did not in strict- 
ness belong to the State. 

3. Just as, by physical confusion, one may, without 
right, acquire a title, in law, to the chattels of another, 
or, by ouster, may become wrongfully seized of anoth- 
er^ s lands ; so, by the extraordinary and unparalleled 
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malversation perpetrated in this case, the certificate- 
holders acquired a perfect and unimpeachable title to 
and ownership of the specific moneys borrowed. But 
the abuse of State power having worked a certain 
future mischief to the State's tax-payers, the State, 
both as employer and as representative of the whole 
People, is entitled to a remedy by action of tort lor 
damages against all who took any part in the wrou^ 
committed. 



Ch. O' Conor, 
Wm. M. Evarts, 
W. H. Peckham, 
James Emott. 



S. J. TiLDEN, 

Associate Counsel. 
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The People of the State of New 
York, 

Appellants J { 

vs. 

James H. Ingersoll, impleaded, 
Wm. M. Tweed, &c., and others, 

Jiespondents. 

Charles O' Conor and Wheeler H. Peokham, for 
Appellants. 

David Dudley Field and Elihu Root 

for Respondents. 

Allen, J. : 

The history of this action, a fragment only of which 
is presented by the record before us, has been pecu- 
liar, and if the practice adopted is to ripen into a pre- 
cedent may be regarded as unfortunate. Ordinarily 
a judgment deliberately given upon a question directly 
in issue lias been, and should be, regarded as the law 
of the particular case by other judges in subsequent 
stages of the litigation until reversed uponappeal. In no 
other way can justice be duly administered or the deci- 
sions of the courts command the respect of suitors and 
the public. Conflicting decisions by diflTerent judges, 
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resulting in final judgments in the same action, each 
carried out to its legitimate results, necessarily lead to 
confusion, and, indulged in to any great extent, will 
bring reproach upon the judicial system. 

The principal question, and indeed the only question 
of importance that has as yet been presented to the 
courts, is as to the status of the plaintiffs and their 
right to maintain the action. That was first presented 
by the demurrer of the defendant first served with 
process, and the decision was for the plaintiffs, over- 
ruling the demurrer at Special Term, affirmed at Gen- 
eral Term, the three Justices sustaining their respective 
views in well considered and elaborate written opin- 
ions. This result was acquiesced in by that defendant 
who answered over, and the action stands for trial 
upon the issues of fact joined therein. Thereafter, 
upon the motion of the present defendant, about one- 
third of the complaint was, by order of another Judge, 
stricken out as 'irrelevant and redundant," the alle- 
gations being claimed by the defendant, and held by 
the Court not essential either to the right of the plain- 
tiffs or the liability of the defendants, in respect to the 
cause of action stated. To the complaint thus expur- 
gated and pruned of what was regarded by the Court 
below as supei-fluous and redundant statements, the 
present defendant demurred, and had judgment 
both at Special and General Terms, upon the 
ground that the plaintiffs had no standing in Court 
or right to maintain the action in respect to the matters 
and causes alleged. Thus two conflicting decisions 
have been given and are now operative, under one of 
which the plaintiffs, having a judgment affirming their 
right to maintain the action, the parties have put them- 
selves upon the country ; from the other the present 
appeal has been taken. The precise question presented 
by this appeal may — if the matter stricken out by the 
Court upon the application of the present defendant 
was, in fact, ''irrelevant and redundant," in no way 
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affecting the cause of action or the status of the plain- 
tiffs, in case of a recovery by the plaintiffs — be pre- 
sented upon an appeal from the judgment upon the 
issues of fact now ready for trial, and thus, if the prac- 
tice is tolerated, several successive appeals from judg- 
ments and decisions, indifferent forms, may be brought 
in the same action by different parties, each presenting 
but the one and the same question. It is true that the 
complaint has only been expurgated of the supposed 
redundant matter as to the present respondent, and as 
to the other defendants it stands as originally served, 
and the cause must proceed against them upon the 
facts alleged, so far as material to the right of the 
plaintiffs to sue, and upon the theory upon which the 
action was brought and the complaint framed by the 
learned counsel for the plaintiffs, and this constitutes 
another of the anomalies of this case. Whether the 
allegations and statements stricken out as to this re- 
spondent were or were not material, and might or 
miglit not be available to give the plaintiffs a right of 
action, is not before us upon this appeal, and no opin- 
ion is therefore expressed upon the question. It may 
be that if these allegations should be sustained by 
proof, the case would be regarded as so essentially dif- 
ferent from that presented by the demurrer before us 
that the judgment in the one case would not control in 
the other. All possibility of conflict or successive appeals 
on the same question would have been obviated had the 
part stricken out been regarded by the Courts as re- 
dundant as it had been adjudged, and the decision of 
the Court first made adopted as the law of the case, 
irrespective of the individual opinions of the Judges. 
In its present form a very doubtful question is involved 
as to the right of the plaintiffs to appeal, there being 
no final judgment as to all the parties defendant. But 
in view of the magnitude of the amount and the novelty 
and importance of the questions involved, and the 
serious embarrassments and possible loss that migh 
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arise from a dismissal of the appeal, I incline to forego 
the consideration of the question of practice and con- 
sider the appeal upon its merits, as if no question 
existed as to its regularity. The action having been 
severed as to this defendant in the manner and by the 
proceedings before referred to, the demurrer of the 
defendant and the present appeal must be considered 
as if the present respondent were the sole defendant 
and the action stood against him alone. The appeal 
in the action as it comes before us does not involve the 
right of the State to maintain an action against the 
Auditors, or any of them, for malfeasance in oflSce, or 
any person occupying an official position and who 
has been faithless to his trust. 

The action is for the recovery of a sum certain 
alleged to have been obtained by the respondent 
and the other persons named in the complaint, his 
associates and confederates, by false and fraudu- 
lent means and devices and by a corrupt and 
fraudulent combination and conspiracy. The gist of 
the action is the obtaining by the defendant and 
others, and appropriating to their own use, a large 
sum of money, to which they were not entitled, by 
the false and fraudulent practices detailed, and the 
demand is for judgment for the amount alleged to 
have been thus obtained, with interest. It is not in 
terms averred that the money, in any legal sense or in 
equity and good conscience, belonged to the plaintiffs, 
so that the defendants can be charged with the same as 
received to their use, or that the wrong was perpetrated 
directly against the State or the people of the State — 
that is, the whole State as a legal entity and the whole 
body of the people : but the want of such averment, it is 
claimed, is supplied, and the necessity of such aver- 
ment obviated, by allegations as to the source from 
which the money came and the authority and agency 
by and purposes for which it was procured. 

The title to and ownership of the money sought to 
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be recovered must determine the right of action, and 
if the money did not belong to tlie State, but did 
belong to some other body having capacity to sue, 
this action cannot be maintained (People vs. Booth, 
82 N. Y., 397). 

The eminent senior counsel for the plaintiffs, in his 
argument in the Supreme Court of the demurrer of an- 
other defendant, with copies of which we have been fur- 
nished, in answer to a question put as to ''who did 
own the money?" asserted that the State owned it, 
and in substance conceded that none but the true 
owner could have an action for its recovery. He says : 
"I believe I have answered the question, who owns 
the money? It is but another way of putting the 
question, Who can maintain the action ? Of course, 
the action ought to be maintained by the party who is 
to be regarded as the technical owner of the money, 
and the party so regarded in the law is the party to 
maintain the action." I have quoted this paragraph 
as expressing accurately and tersely the precise point 
upon which the right of the plaintiffs to sustain the 
action hinges, and it is in strict conformity with People 
vs. Booth, supra. It may not be material whether the 
property in the money was absolute or qualified, gen- 
eral or special ; but there must be an ownership of 
some kind to give an action. The party to maintain an 
action for a tort or wrong to property must be one 
whose property rights have been tortiously interfered 
with or invaded — one who, as trustee, special property 
man, bailee or general owner, has been pecuniarily 
damaged. The State cannot any more than an individual 
have a civil action for the recovery of money, whether 
by way of damages for fraud or otlier wrong, the 
wrongful conversion of chattels or for money received 
by and in the possession of others, except upon proof 
of title and ownership. A distinction is to be observed 
between actions by the people or the State, in right of 
the prerogative, incident to sovereignty and those 
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founded on some pecuniary interest or proprietary 
right. The latter are governed by the ordinary rules 
of law by which rights are determined between indi- 
viduals. 

A class of cases referred to and examined at 
great length by counsel do not call for an extended 
consideration if the title to the money fi'audulently 
taken was in ihe County of New York, and an action 
lies at the suit of the Board of Supervisors, in behalf 
of that county, for its recovery. 

It is well settled in England that, in right of 
the prerogative of the Crown, the Attorney -Gen- 
eral, in his name of office, may proceed, either 
by information or by bill in Equity, to estab- 
lish and enforce the execution of trusts of property 
by public corporations to prevent the misappropria- 
tion or misapplication of funds or property raised or 
held for public use, and the abuse of power by the 
governors of corporations or public officers, or the ex- 
ercise of powers not conferred by law, and generally to 
call upon the Courts to see that right is done to the 
subjects of the Crown who are incompetent to act for 
themselves. Ordinarily the remedies sought have 
been preventive, but in some cases, as incident to 
the preventive and prospective relief, a claim has 
been made for retrospective relief, especially when 
the misappropriated funds could be traced and 
reclaimed in specie. The jurisdiction has been sus- 
tained upon the general principles of the right and 
duty of the Court to grant preventive relief, and the 
relief actually granted, if any, in addition and as in- 
cident to that has depended upon circumstances. The 
right of the Attorney-General to intervene and the 
jurisdiction of the Court was at first referred to, the 
statute of Elizabeth concerning charitable uses and 
the trusts enforced as charities, later a public use, 
although. not strictly charitable, was held within the 
equity of the statute ; but a distinction was made as 
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to the source from which the fands proceeded, and 
moneys, the avails of rates and taxes levied by Act of 
Parliament, were held not within the statute ; but this 
distinction was soon ignored, and respect was had to 
the purpose for which property and funds were held, 
rather than their source and origin, in determining 
whether they were held for a public and charitable 
use within the jurisdiction of the Court of Chancery. 
Still more recently courts have held that the statute 
of Elizabeth was not the source of the jurisdiction of 
the Court of Chancery, but that trustees of property 
for public use were also subject to the action of 
account, and that the Court of Chancery had concur- 
rent jurisdiction in the courts of common law in com- 
pelling an accounting, and that by reason of the 
technicalities of the action of account proper in courts 
of law a court of equity afforded the better remedy of 
the two. Tlie Municipal Corporation Act of 6 William, 
4 ch., 76, has been referred to ; but I do not under- 
stand that it affects the question as to the general 
jurisdiction of the Court of Cliancery over public 
trusts at the instance of the Attorney-General. It did 
make large classes of property held by boroughs 
and other municipal corporations trust property, 
and the corpoiutions trustees of the same, which 
before had been held as the property of the corpo- 
rations, unaffected by any trust and as private prop- 
erty, but in no other respect affected the jurisdiction 
of Courts of Equity. The same principle has been held 
applicable to Commissioners and other public officers 
clothed by Parliament with power over property for a 
public use. In all the cases the action of the Court was 
invoked against faithless trustees and to compel a 
proper execution of the trust and a right use of trust 
funds by those charged with their administration. A 
breach of duty or a violation of trust by the trustees, 
either actual or threatened and impending, is at the 
foundation of every action by the Attorney-General or 
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the Crown or the people as sovereign, and essential to 
the right of either to maintain, as well as to the right 
of a Court of Equity to entertain jurisdiction of a suit 
by either touching property and funds held by public 
or municipal corporations for public use. If the prop- 
erty of a corporation be illegally interfered with by 
corporation officers and agents or others, the remedy is 
by action at the suit of the Corporation, and not of the 
Attorney -General. (Attorney-General vs. Brown, 1 
Swanston's R., 265 ; Same vs. Hicks, 2 S. and S., 67 ; 
Same vs. Eastlake, 11 Hare, 205 ; Same ns. Mayor of 
Dublin, 1 Bligh, N. S., 312 ; Same vs. Mayor of Liver- 
pool, 1 M. and C, 171 ; Same vs. Wilson, 1 Cr. and 
Ph., 1 ; Same vs. Corporation of Poole, 2 Keene, 190 ; 
S. C, sub. norri. ; Attorney -General vs. Aspinwall, 2 
Keene, 513, and 2 M. and C, 613 ; S. C, 4 ; M. and C, 
417, and 8 CI. and Pin., 409.; 

Decisions are cited from the reports of this coun- 
try and of this State, entitled to consideration and 
respect, aflSrming to some extent the doctrine of 
the English Courts, and applying it to like cases, 
as they have arisen here. But in none has the doc- 
trine been extended beyond the principles of the 
English cases, and aside from the jurisdiction of 
Courts of Equity over trusts of property for public 
uses, and over the trustees, either corporate or 
official, the Courts have only interfered at the in- 
stance of the Attorney-General, to prevent and pro- 
hibit some official wrong by municipal corpora- 
tions of public officers and the exercise of usurped 
or the abuse of actual powers. A case is not made by 
the complaint within the doctrine contended for or the 
cases relied upon or within the reasons which lie at the 
foundation of the doctrine, and it is not necessary, 
therefore, to consider whether the doctrine to its full 
extent, or within what limits, if at all, it is a part of the 
common law of this State, or whether it has been super- 
seded or modified by statute. Doubtless the preroga- 
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tives of the Crown, except as effected by constitutional 
limitations, exist in the people as sovereign, but to 
what extent the exercise of this prerogative is com- 
mitted to the public officials, either by the Legislature 
or by the common law, is a question worthy of grave 
consideration and not to be lightly dr^cided, and should 
only be determined when necessary to a judgment and 
decision. Whenever the Legislature by statutory en- 
actment has conferred upon State officers or public 
bodies authority to represent the body of the people in 
the exercise of any prerogative right no question can 
arise, for in those matters, except as restrained by the 
constitution, the Legislature is supreme. If there were 
no other remedy for a great wrong and public justice, 
and individual rights were likely to suffer for want of 
a prosecutor capable of pursuing the wrong-doer and 
redressing the wrong, the Courts would struggle hard 
to find authority for the Attorney- General to intervene 
in the name of the people. But, in the absence of such 
a necessity, the exercise of high prerogative powers 
ought not by a species of judicial legislation to 
be committed to the discretion of any individual 
or body of men. Such a committal of power 
should be the act of the Legislature, who can hedge it 
about with all necessary safeguards. This action is 
not to establish or enforce a trust. The parties defend- 
ant are not, nor is either of them a trustee, charged with 
any duty or entrusted with the possession of funds or 
property to be administered by them for any public 
use. They are sought to be charged as tort feasors, for 
a consummated and completed tortious act. 

The present respondent is not alleged to have occu- 
pied any official position or to have owed any alle- 
giance to the State or any of its civil or political divi- 
sions except such as every citizen owes, and is not 
charged with having occupied any fiduciary relation 
to the City, County or State of New York, or to the 
funds of either. Unless the people of the State, or the 
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State as a body politic and corporate, owned and were 
entitled to the money wrongfully abstracted, the de- 
fendant cannot be made a trustee for the State by rea- 
son of his tortious act — that is, he can only be charged 
as an in voluntary trustee of the true owner of the fund. 
Only one of the other defendants had any official rela- 
tion to the transaction detailed, and such relation was 
not that of trustee, in any sense, of any funds or prop- 
erty or of the credit of the public. He, with others, 
was charged with certain specific duties, which did not 
include the possession, care or disposal of the public 
funds or credit. These duties were concluded long be- 
fore the commencement of this action, and the complaint 
against him, so far as it touches his official action, is for 
malversation in the administration of his office or agen- 
cy, by means of which large sums of money have been 
lost to the true owner and appropriated by himself and 
others. Whatever other remedies the people may have 
to redress or punish this wrong, no precedent has 
been referred to for the maintenance of a civil action 
by the people to recover either the money lost, or for 
compensatory damages without proof of a right in the 
State as a political and corporate entity to the money 
as owner, and which would give it a place in the 
treasury of tlie State when recovered, or of some 
pecuniary damages sustained by the State, the 
compensation for which would of right belong to 
its treasury. The people, by the complaint, claim 
as owners, and do not seek to reclaim the money 
and compel its appropriation to any particular use or 
purpose. The claim of counsel in their printed brief, 
and upon argument, was that it must be assumed that 
upon the recovery of the money by the State and its 
reaching the State treasury the Legislature would 
make such disposition of it as should be equitable and 
just, not claiming that there was any valid trust which 
could be established and enforced in equity. Such a 
shadowy and unsubstantial equity depending upon 
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the will and future action of the Legislature for its rec- 
ognition and establishment, is not the equivalent of or 
substitute for a trust of which the courts can take cog- 
nizance. In aU the cases of public or charitable use 
established at the suit of the Attorney-General or the 
State, the particular use has been averred, and with- 
out such averments the bill or information would have 
shown no equity and the Court would have been with- 
out jurisdiction. 

Attorney-General vs. Huber, Same vs. Eastlake, Same 
vs. Brown, supra, are illustrations of the principles con- 
trolling the jurisdiction of courts of equity over individ- 
uals and public bodies acting officially in respect to 
property interests of the public. In all the cases the 
parties proceeded against and whose action was sought 
to be controlled or restrained had the acting adminis- 
tration of property or the power to raise and control 
funds, dedicated or granted for public use, and their 
offices and duties were continuing, and respect was had 
in the relief sought to their future action. So the 
other cases referred to {supra of Attorney-General vs. 
Dublin, and Same vs. Liverpool ), are instances of the 
application of the principle and the exercise of the 
jurisdiction against municipalities having control and 
direction of funds and property for the public use. 
The Attorney-General 05. Wilson, (1 Craig & Phil. 1,) 
diffijrs from the others in this, that the Borough of 
Leeds appeared on the record as relator and as a 
co-plaintiff with the Attorney -General. The right of 
the corporation of Leeds to maintain the action was 
recognized and affirmed by the Court, and it was said 
that the right of action prior to the passage of the 
Municipal Corporation Act of VI. William, 4, was 
solely in that corporation, for the reason that the fund 
was the property of the corporation, and was only sub- 
jected to a trust, and the jurisdiction of the Court of 
Equity as a trust fund by that Act, and was held that 
the corporation was a proper party to the action, its 
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right of action not being destroyedjbecanse by the Act 
the Attorney-General had a right to complain of a 
violation of the trust. In that case, as in. the others, 
the foundation of the jurisdiction was an existing and 
continuing trust, and the object and purpose of the 
action was to compel the due execution of the trust, 
and for relief against a fraudulent misappropriation of 
the trust fund by former governors of the corporation 
and managers of the trust. 

But without further pursuing in this connection 
the consideration of the rights of the people of 
the State and the powers of the Attorney-General 
as their representative to call the parties to an ac- 
count for their malfeasances, and to reclaim the 
money tortiously and fraudulently appropriated, the 
right of the County of New York to sue for and re- 
cover the money as owner and proprietor should be 
considered as the question primarily to be determined, 
for in the absence of any fraud or collusion on the part 
of the governing body of the county in the perpetration 
of the wrong and commission of the fraud, or any 
inability or disinclination of the proper officers of 
the county to prosecute, if the money was the 
property of the county, property belonging 
to its treasury, and the robbery and wrong 
was against the county, whether the money 
was held upon any paritcular trust or was applicable 
to the general purposes of tlie county, or was incapa- 
ble of use for county purposes except by legislative 
permission, there would be. no necessity or occasion 
for the intervention of the people or their Attorney- 
General, as there miglit be if the authorities of the 
county — the trustees, in fact — had been participants in 
the fradulent abstraction of the moneys or accessories 
to the frauds by refusing to prosecute. It is material 
to recall the fact that all the allegations of col- 
lusion on the part of the county officers in the 
perpetration of the fraud and wrong and in the 
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illusory prosecution of the offenders, as well as 
of any unwillingness on the part of the county or 
its corporate authorities to prosecute for the recovery, 
have been expunged from the complaint as to this de- 
fendant. 

It would not be claimed that if the county has 
a cause of action and can recover the money (and 
there are no obstacles to an action by the county and 
no omission of the officers of the county to bring 
an action) that the State can maintain an action for the 
same money. True, in some cases, as in the case of 
general owner and bailee, or principal and agent, 
either can, under certain circumstances, maintain an 
action for money or upon contracts ; but these are ex- 
ceptional cases, and this case is not within the excep- 
tion or the reasons for it. There is no such or analogous 
relation between the State Government and the counties 
of the State, and the general rule must apply that a 
right of action for the same thing cannot, in the ab- 
sence of legislation or some peculiar reason giving du- 
plicate actions, exist at the same time in two inde- 
pendent corporations or individuals. For the wrong- 
ful conversion of money or property belonging to a 
municipal corporation or for which it may have an 
action, these cannot be concurrent remedies by the 
State and the municipality prosecuted pari 
passu. If the State has a right of action it re- 
sults from and as an incident of its sovereignty, 
and must necessarily be paramount to that of the sub- 
ordinate body, and upon the exercise of the right by 
the State the right of the corporation must be suspend- 
ed, and upon a recovery by the State the corporation 
be barred of its remedy. Otherwise a party may be 
vexed with two litigations, and possibly have two re- 
coveries against him for the same cause of action. I 
find no authority or precedent for thus depriving a 
municipal corporation of a civil and corporate right of 
action, and of property, in the discretion of the law 
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officer of the State. A county is not independent of 
the State, an imperium in imperio^ but is in all things 
subject to the State and the Legislature of the State, as 
sovereign, and its boundaries, its rights, privileges and 
powers may be enlarged or curtailed, and its property 
and property rights controlled from time to time in the 
discretion of the Legislature ; but when grants, whether 
of rights or of power, are conferred by the Legislature, 
they are held absolutely, and to be enjoyed and exer- 
cised independently, subject only to the general laws 
of the State, the terms and conditions annexed to the 
grant, until withdrawn or modified by the Legislature. 
This is consistent with the Town of Guilford vs. Super- 
visors of Chenango (3 Kern, 143), and Darlington vs. 
Mayor of New York (31 New York, 164). Chancellor 
Kent, in speaking of municipal corporations, says: 
"They may be empowered to take or hold private pro- 
perty for municipal uses, and such property is invested 
with the security of other private rights" (2 Kent's 
Comm., 275). As remarked by Judge Denio, in Dar- 
lington m. Mayor, &c., supra: "This does not 
exempt such property from Legislative control, 
and in that respect property rights stand upon the 
same footing as other corporate rights, whether politi- 
cal or civil. Property owned by a city, county or other 
municipal or local government is held by it as a public 
corporation and subject to the law-making power, and 
the governing body, by whatever name called and 
known, are merely trustees for the public, who are the 
cestui que trust of the corporation. A municipal cor- 
poration is the trustee of the inhabitants of the terri- 
tory embraced within its limits." 

An effort has been made to distinguish the County 
of New York from the other counties of the State 
in respect to its powers, priviliges, obligations, and 
corporate capacity as one of the civil and political divi- 
sions of the State. But a brief consideration will serve 
to show, as was impliedly, if not expressly, conceded 
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by counsel for the plaintiflfe, that there is no substantial 
distinction — that is, no diflference— between the organ- 
ization and power of the County of New York and 
those of the other counties of the State, which in the 
least aflTects the question under consideration. From 
the first the State has been divided for governmental 
and political purposes into counties, and every part of 
the State has been incorporated into and embraced 
within the territorial limits of some county and sub- 
jected to county government Every Constitution of 
the State has recognized this fact, and made provisions 
consistent with it and based upon it. New York was 
one of the twelve original counties into which tlie State 
was divided by a law of the first Legislature, held in 
the then colony of New York, on the first day of 
November, 1683—2 R. L., 44, 5, 6. The first charter 
of the City of New York, granted after the treaty of 
peace of 1674, by which the English were reinstated in 
the possession of the colony, was by Governor Dongan, 
in 1683, although the charter of Governor NicoUs, of 
1664, had been recognized and corporate proceedings 
had under it from 1674 to the granting of the Dongan 
charter — ^Hoffman's Treatise, 20. From an early 
period, if not from the first, the boundaries of the City 
and County of New York have been the same. Perhaps 
at one period this was not so, but the fact is not 
material, and only of interest as a matter of local 
histoiy. See Hoffman's Treatises on the Corporation, 
Appendix XIX., XX., XXI., Notes 17 and 18. 

From 1683 to the present time the County of New 
York has existed, with substantially the same ter- 
ritorial limits as at present, at all times having and 
exercising more or less of the political and corporate 
rights that were held and exercised by the other 
counties of the State. By reason of the coincidence of 
the boundaries and the constituencies of the two 
distinct organizations, the City and County of New 
York, and their common interests and sources of 
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revenue, the county organization has been of less 
political importance than in other sections of the State, 
and the governing body has been diflferently consti- 
tuted, and has exercised less power. At times many 
of the powers exercised elsewhere by the Boards of 
Supervisors have been devolved upon the Common 
Council of the city, and duties ordinarily performed 
by county oflScers have been performed by city 
oflScials. It is not important to trace the changes that 
have been made from time to time, by some of which 
the distinction between the City and County Grovern- 
ment has been to some extent ignored. At no time 
has the County ceased to exist, and at all times a body 
has existed known as the Board of Supervisors of 
the County, who were the governing body of the 
County, exercising such legislative, administrative, and 
corporate powers as the Legislature has seen fit to en- 
trust to it. To the extent that other special provision 
has been made by law for the performance of the 
functions in other counties performed by the Boards 
of Supervisors, the County of New York has been 
excepted from and not subject to the general laws af- 
fecting counties and prescribing the powers and duties 
of Boards of Supervisors. But in all other respects 
the County has been subject to such general laws, and 
possessed all the powers corporate, as well as govern- 
mental, conferred by law upon the counties of the 
State. 

In 1857 a most material change was effected in 
the constitution of the County Government, and from 
that time the functions of the governing body and the 
corporate powers of the County have been greatly en- 
larged, and the County Government has more nearly 
assimilated to that of other counties. In that year the 
controlling power in both branches of the Legislature 
and the Jlxecutive Department of the State was in an- 
tagonism with the party dominant in the City and 
County of New York, and either with a view to the 
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better administration of the government of the County, 
or for the purpose of dividing the political power and 
the emoluments of office in the City and County of 
New York, provision was made for the government ol 
the County by a hybrid body — that is, by a Board of 
Supervisors, so chosen as to secure an equal number 
from each of the two political parties. As a reform in 
government the project was doubtless a failure ; but 
as a means by which individual members of the two 
parties were enabled to combine and enjoy the lux- 
uries of power, patronage and plunder, it has proved 
a perfect success. It is probably true that up to that 
time the County, as such, had but little, if any prop- 
erty, even that which was necessary for public 
use ; but that circumstance did not aflfect its polit- 
ical existence or corporate capacity. A county 
may be absolutely destitute of all property 
and pecuniary means, and yet the political and 
corporate existence be as perfect and the corporate 
rights as complete as under any other circumstances. 
Very few of the counties possess any property save the 
necessary lands and buildings for public use, and 
some, at an early day, may not have been the posses- 
sors of these, but their records may have been kept in 
the dwelling, store or office of the clerk charged with 
their custody, their courts held in a school-house, occu- 
pied by the suffrance and permission of the school 
trustees. But the county organization was none the 
less perfect by reason of the poverty of the county, or 
its imperfect preparation to perform all its functions. 
It suffices for all the purposes of the present argument 
that from 1857 until the passage of the law of 1870. the 
County, under the administration of a Board of Super- 
visors, did exercise many and large political, legisla- 
tive and administrative powers, acquire property, in- 
cur pecuniary liabilities, and perform other corporate 
acts under the sanction of law. The Board of Super- 
visors of the County of New York were not certainly, 
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during all that time, distinguished from the Boards of 
Supervisors of other counties by the want of power or 
the opportunities for its exercise, although the powers 
were not in all respects identical. The legislation 
which is the occasion of the present litigation, recog- 
nizes and affirms the corporate existence and capacity 
of the County of New York as distinct from and inde- 
pendent of the City Government, and as possessing all 
the essential powers conferred upon other counties ; 
and if there were no other foundation for the claim, 
that legislation would be sufficient to invest the County 
with all the attributes which pertain to a county organ- 
ization and a municipal corporation, and bring New 
York within the province of the general statutes upon 
the subject of counties and their corporate rights and 
powers, except as otherwise specially provided by law. 
The Act ( Chapter 382 of the Laws of 1870) ''to make 
further provisions for the government of the County of 
New York" distinctly recognizes the existence of the 
county, with every element of power and circumstance 
that can be claimed as necessarily incident to any other 
like organization. It directs the Board of Supervisors 
to cause to be raised by tax the sums of money neces- 
sary for the payment of the claims specified in certain 
sections thereof, after deducting from the aggregate 
amount of the claims the estimated revenues of the 
County, thus recognizing the existence of liabilities 
against the County, and the possession by it of proper- 
ty ^and sources of revenue other than the power of 
levying taxes. It also regulates the bringing of actions 
against the County, and Section 4 is based upon the 
acknowledged fact that the County had incurred obli- 
gations and contracted debts which were a County 
charge to an amount so large that it was inexpedient 
to levy a tax for the payment of them at that time, and 
hence provision was made for borrowing money for 
that purpose. By the special provisions made for the 
audit and payment of the claims referred to, the legal 



Digitized by 



Google 



210 

rights and obligations of the County were not essentially 
varied, or the relation between the State and County 
affected, or any new relation created between the State 
and the creditors of the County. A special process 
was devised and put in execution to meet a present 
necessity, somewhat diflTerent in detail from that pro- 
vided by general laws for the adjustment and payment 
of county charges, but the whole process was by and 
in behalf of the County as a corporate body having 
the power to act for itself, and there was no special or 
general agency to act in behalf of the State. It was 
merely a grant of corporate power modified and varied 
from that ordinarily conferred upon this and other 
counties, as made necessary by the peculiar circum- 
stances, and to the limit of the power thus conferred 
the County was an independent individual agent, and 
the State, as such, was neither entitled to the fruits nor 
responsible for the consequences of the exercise of such 
power. The County was permitted to change the form 
of its indebtedness, but the indebtedness remained, as 
before, a County charge. The authority to borrow was 
conferred upon the County, and to be executed by 
County officers. 

The special duty of auditing the claims was imposed 
upon the individuals designated by the Act, but their 
'duty ended with certifying the amounts of the several 
claims, and the county officials had no control of their 
action. The Legislature might have fixed the sums 
and adjusted the claims in the statute, or authorized 
the amount to be determined in any other way or by 
any other tribunal. To this extent the county, in re- 
spect to this class of claims, was taken out of the gen- 
eral statutory provisions authorizing claims and charges 
against counties to be audited by the Board of Super- 
visors. (1 R. S., 366 §4 ; Id., 368, Section 17.) Those in- 
dividuals were not strictly County officers, neither were 
they State officers, but constituted a special commis- 
sion for performing a service for and binding upon the 
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county, which is ordinarily performed by a connty 
board, and which would seem to have been before 
then performed by the Comptroller of the city, pursu- 
ant to the provisions of Chapter 854 of the Laws of 
1868. Precedent was found for a special Board of 
Audit, for the adjustment of claims against the County 
of New York, in Chapter 806 of the Laws of 1867, con- 
stituting Chauncey M. Depew, Benjamin W. Bonney, 
Lewis B. Woodruff and John H. Martindale such 
Board. Every other act, save the audit of the claims, 
was to be performed and was performed by the county 
officials and in behalf of the county. The money was 
to be and was borrowed upon the bonds of the county, 
executed and attested by the proper officers and paid 
by the Comptroller to the proper claimants. The 
Chamberlain of the city is by law made County Treas- 
urer, and all moneys belonging to the county, from 
whatever source derived, of right are received by him 
and disbursed upon proper warrants. (1 R. S., 370, 
Sec. 29.) 

By the act substituting the non-partisan Board of 
Supervisors for the former organization (Laws of 1857, 
Chap. 690, Sec. 6) the Finance Department of the City 
and its officers (of whom the Comptroller is chief), are 
to have the like powers and perform the like duties ip 
regard to the fiscal concerns of the Board of Supervis- 
ors as in regard to the local concerns of the city, and 
it is directed that no money shall be drawn from the 
treasury of the county except on the warrant of the 
Comptroller, countersigned by the Mayor and Clerk of 
the Board, thus making the Comptroller «nd Mayor 
ex officio county officers. The complaint, therefore, 
is strictly accurate in the averment that the moneys ob- 
tained from bone fide purchasers of the bonds issued 
by the Comptroller as prescribed by the Act were, "in 
formal compliance \\dth the statutes and usual modes 
of official proceeding in said city, deposited in the Na- 
tional Broadway Bank of the City of New York, to the 
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credit of an account therein kept by the Chamberlain 
of the City of New York as County Treasurer of the 
said County, by virtue of his said official character as 
such Chamberlain." 

The Comptroller was not a depositary or dis- 
burser of the public funds, and the Act did not 
contemplate that he should receive and disburse 
the money. The brief direction in the Act that 
he should pay the claims audited must be read in con- 
nection with the general laws defining his powers and 
prescribing his duties in respect to county matters and 
as a county officer, or an officer charged with duties 
affecting the county. It was merely an authority, and 
a direction to draw a warrant upon the County Trea- 
surer in the usual form, as was done in this case. It 
was not intended to take these funds without the pro- 
tection of the safeguards provided by law for all pub- 
lic funds. Thus the funds were, as averred in the com- 
plaint, legally and properly paid into the county trea- 
sury as county moneys, to be drawn out only in the 
manner and upon the warrants authorized by law. In 
the withdrawal of these funds all the forms of law were 
complied with. The relation of the County of New 
York to these moneys, and its right as a municipal 
corporation to and over them, was precisely the same 
as would have been that of any and every other county 
in the State to moneys raised upon its credit or in vir- 
tue of power conferred upon it for county purposes. 
The question then is as to the rights of a county, as a 
public corporation, in respect to funds raised by au- 
thority of law upon its credit, and in the hands of its 
treasurer, and whether an action could be maintained 
by the county in any form for the recovery of the 
money, if tortiously or fraudulently taken from the 
county depositary or embezzled by him. 

Corporate capacity is conferred upon each county in 
the State — and New York is not excepted— to sue 
and be sued, to purchase and hold lands vnthin 
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its limits, for the use of its inhabitants ; to make con- 
tracts and possess personal property, and to dispose 
and regulate the use of its corpoi-ate property ; and 
all suits and proceedings by and against a county in 
its corporate capacity are directed, to be in the name of 
the Board of Supervisors of such county, that serving 
pro hac vlce^ as the corporate name. (1 R. S., 364, 
Sec. 1-3.; Id., 384, Sec. 1, 2; 2 Id., 473, Sec. 92-95. Su- 
pervisors of Onondaga vs, Morgan, 2 Keyes, 237.) 
Counties are public, as distinguished from private 
corporations, and they are political as auxiliaries to the 
Government of the State, and they are trustees of the 
people, the inhabitants within their county. (Nortli 
Hempsted m. Hempsted, 2 W. R., 109.) They are 
sometimes called quasi corpomtions, because not in 
terms declared by statute to be corporations, and have 
a corporate capacity only for particular specified 
ends. But so long as they are invested with corpor- 
ate attributes, even if it be s^ib modo^ the distinction 
is without a substantial diflTerence within the limits of 
the corporate powers conferred. (2 Kent's Com., 278, 
9; A. and A. on Corporations, Sec. 23.) They are 
trustees only of the property held for public use. 
They are not the guardians and protectors of the pri- 
vate and individual interests or property of the 
citizen. They may not intervene by action to protect 
or redress the individual citizen in respect to wrongs 
or injury to his person or property. Their power as 
well as dutj'^ is restricted to the protection and preser- 
vation of property possesed by them in their corporate 
capacity. (Town of Guilford m. Supervisors of Che- 
nango; Mayor of Georgetown m, Alexandria 
Canal Campany, 12 Peters, 91.) This trustee- 
ship and corporate power as a pecuniary fiduciary 
relation extends to and embraces not only the tangible 
property of the Corporation, but the franchises and 
powers conferred for raising moneys and other means 
for the support of the local government and the use of 
the inhabitants of the county, and to the means realized 



Digitized by 



Google 



214 

from the franchises and powers conferred. It is imma- 
terial whether the grant be of fees and emoluments 
from licenses, excise duties, rents or the like, or of a 
power to levy taxes or borrow money. The grant is a 
money grant by the State to the extent of the power 
conferred and the money realized under and by means 
of it. The pecuniary ability of a county may consist 
entirely, as it does ordinarily, in the power delegated 
to it to levy taxes or create .a debt. The credit of the 
county, with granted power to use it, supported by the 
power of taxation delegated by the State, is a corporate 
right, and the fruits and avails of that credit, when 
exercised by the borrowing of money, are as much the 
property and rightfully belong to the treasury of the 
county as if the specific sum had been granted in terms 
and paid from any other source. In political and gov- 
ernmental matters the municipalities are the repre- 
sentatives of the sovereignty of the State and auxiliary 
to it in other matters relating to property rights and 
pecuniary obligations, they have the attributes and 
the distinctive legal rights of private corporations, and 
may acquire property, create debts and sue and be 
sued as other corporations, and in the borrowing of 
money and incurring pecuniary obligations in any 
form, as well as in the buying and selling of property 
within the limits of the corporate powers conferred, 
they neither represent nor bind the State. 

The relation of principal and agent does not and 
cannot exist, for obvious reasons, between the State 
and the various municipal corporations, created with 
power to contiact debts in respect to the exercise of the 
corporate functions. Debts contracted by municipali- 
ties by authority of the Legislature are contracted by 
them as principals, and not as agents of the State. If 
this were not so, they would be clearly within the pro- 
hibition of Section 12, of Article 7, of the Constitution, 
but that they are not was decided in " People t)^, 
Plagg," 46 N. Y., 401. This agency must be estab- 
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lished to entitle the State, without the direct eanction 
of the Legislature, to claim or control the fruits and 
proceeds of the legal pledge of municipal credit, and 
from such agency, once established, necessarily and 
logically results the liability of the State for the debts 
incurred, and this in face of the explicit prohibition in 
the State Constitution against the direct and indirect 
creation of a State debt. The State cannot claim the 
benefits and repudiate the obligations resulting from 
the relation of principal and agent. The claim of the 
State to funds and moneys thus acquired cannot be 
rested upon the general sovereignty of the State and 
its rights and duties as parens patrice. The State 
may and must, in some cases, care for and protect 
those who are incapable of caring for themselves, as 
infants, idiots and the like; but a corporation with 
full power to acquire and hold property, create debts, 
levy taxes and sue and be sued, with a competent 
board of governors, is not within this class of incom- 
petents in need of tlie exercise of this nursing quality 
of the State Government. Neither can I discern any 
just foundation for the claim of the State to these 
funds — that its action is necessary to the protect! on -of 
the taxpayers of the municipality. The ctstuis que 
trust of the corporate property consist of all the in- 
habitants within the territorial limits of the Corpora- 
tion, including taxpayers and non-taxpayers ; they 
are the corporators and their interests, as well the 
present as future inhabitants and corporators, are cared 
for and represented by the governing body for the 
time being as in other corporations. I incline to 
the opinion that money borrowed or raised by taxa- 
tion for county purposes, and not wanted or used for 
the particular purposes for which it was raised, is ap- 
plicable, by the action of the Board of Supei-visors, to 
the payment of any county charge ; but if this be not 
so, the want of power to appropriate it to public use, 
without legislative authority, does not work a forfeiture 
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of the money to the State. It is not intended to deny 
the existence of plenary power in the Legislature to 
direct the appropriation of any money in the county 
treasury to any use or purpose for the benefit of the 
inhabitants of the municipality. — (Darlington vs. The 
Mayor, supra,) The same objection might be taken 
to the right of the State, for if the moneys were once 
in the State Treasury, it would require legislation to 
authorize their application or payment to any particu- 
lar use. But whatever the Legislature might do in the 
way of revoking a grant of power or of using or con- 
trolling the property of a county, no power in that 
direction has been conferred upon the Attorney-Gen^ 
eral. 

Much was said in the course of the argument of the 
position and rights of the taxpayers and the impossi- 
bDity of justice being done them unless the State could 
by action recover and control the money in controversy. 
But the taxpayers as distinguished from other inhab- 
itants of the county have no peculiar interests to sub- 
serve or right to or interest in the money. The cestuis 
que trust of a municipal corporation are all the in- 
habitants within the territorial limits, whether taxable 
or not ; and although the taxpayer may be more im- 
mediately affected pecuniarily by a maladministration 
of the corporate and trust funds he has no rights 
except such as are common to all the inhabitants. 
One taxpayer for himself, or himself and all others or 
all the taxpayers combined, cannot have an action for 
the correction or prevention of a misappropriation or 
misuser of the corporate property. (Doolittle vs. Su- 
pervisors of Broome County, 18 New York, 165 ; 
Roosvelt m. Draper, 23 Id., 318.) 

When the State, in the exercise of the taxing 
power, or any of the political corporations in the 
exercise of a delegation of the same power, has 
collected taxes pursuant to law the amount levied 
has ceased to be the property of the taxpayers 
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and becomes corporate funds and money in trust 
for public purposes. The result is the same if 
the money is borrowed in anticipation of taxation and 
to be levied of those who shall hereafter become tax- 
payers. Neither the present nor prospective taxpay- 
ers have any special and peculiar interest in the fund 
as distinguished from that of other citizens and sub- 
jects of the government imposing the tax or incurring 
the debt. The borrowing of money to be repaid by 
taxation in the future is but one form of exercising 
the taxing power, and the character of the fund is the 
same whether it has been collected of the taxpayer or 
borrowed upon the credit of the government, State or 
local. (People m. Plagg, 46 N. Y., 401.) For all 
governmental and public purposes, including that of 
levying taxes and borrowing money for public use, 
the corporation is regarded as perpetual, and no re- 
spect is had to the changing character of the constitu- 
ency, and those liable to contribute to the support of 
the government or the payment of its debts. If, by 
mistake or error of any kind, taxes in excess of the 
amount required for present purposes have been, pur- 
suant to law, collected, they cannot be recovered back 
unless there has been some irregularity or defect of 
jurisdiction, which vitiates the assessment and levy. 

Neither is the money a waif belonging to the State 
or any one who may chance to obtain possession of it, 
but it belongs to the municipal treasury, and is a trust 
fund for public use by the corporate authority. 

The result is the same if the money has been borrowed 
in excess of actual wants, and it is enough that a binding 
obligation has been incurred by the municipality to 
repay the money. Whether the obligation was in- 
curred strictly pursuant to law is not important. If 
the public corporation having power to act individually 
and in a corporate capacity has by its oflSicers so acted 
under the laws as to become bound by its obligation, 
the debt lias become a corporate and a county charge, 
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and the moneys, the fruits and proceeds of the obliga- 
tion, are trust funds, subject to the control of the gov- 
erning body of the corporation under the genei-al laws 
of the State. The validity of the bonds which are re- 
presented by the moneys sought to be recovered in this 
action is conceded by the counsel for the appellants, 
and if not valid the purchasers of the bonds are en- 
titled to reclaim the money paid for them. If valid, 
they are the obligations of the County of New York, 
and the debt a county charge. The State is under no 
obligation to pay the bonds or to provide for their 
payment, except so far as a sovereign State is bound 
to act in good faith toward those who have acted and 
parted with their money on the faith of its laws and 
policy. Tiie State cannot in good morals do anything 
to impair or diminish the ability of the county to 
pay the bonds at maturity. The only security the 
debtor has is the credit of the county, and the grant 
of power to the county with direction in the act 
to levy taxes for the payment of the debt. To this 
extent the State may perhaps be regarded as contract- 
ing with those who have taken the bonds, and to have 
agreed that the grant of power shall not be revoked, 
but this does not create an obligation to pay the bonds. 
It only brings the transaction within the provision of 
the Constitution of the United States prohibiting States 
from passing any bill ''impairing the obligation of 
contracts," (Constitution of the United States, Article 1, 
Section 10), and makes the grant of power irrevocable. 
(Hoffman vs. Quincy, 4 Wallace, C35.) It is claimed 
that the County cannot be sued upon these bonds and 
a recovery had. That the Federal Courts would sus- 
tain an action upon these bonds against the County 
can hardly be doubted in view of the past action of 
these courts in similar actions. It has been held by 
the courts of this State that for claims which by statute 
are made a County charge, and for the auditing of 
which provision is made by statute, counties cannot 
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be sued. (Brady vs. Supervisors of New York, 10 N. 
Y., 260 ; Martin ns. Supervisors of Greene County, 29 
Id., 645.) Conceding that the rule holds, as to an ab- 
solute undertaking to pay a specitied sum at a given 
day, it proves nothing. If an action will not lie upon 
the bonds against the County the holders have a perfect 
legal remedy by the writ of mandamus to compel the 
levy of the tax and the payment of the bonds, and 
whether the debt may be recovered by one form of civil 
procedure or another is not material. It necessarily 
follows that this money being the fruits and avails of a 
burden imposed pursuant to law upon the taxable in- 
habitants and property of the County of New York, 
for County purposes, of right belonged to the County 
of New York and its Treasury, and the County has an 
action against any one who has hy fraud or force be- 
come possessed of it. 

It would hardly be claimed that if after the avails of 
the bonds had been deposited with the County Trea- 
surer, the alleged frauds in the audit bad been discov- 
ered and the warrants withheld, or payment had been 
refused by the Treasurer, the State, by its Attorney- 
General, without legislation, could have compelled the 
payment of the moneys into the State treasury, or re- 
covered the money of the County Treasurer. Neither 
would it be claimed that had the County Treasurer em- 
bezzled the funds his sureties would not have been lia- 
ble as for county moneys received by him. Had the 
bonds been delivered to a purchaser \vithout actual 
payment of the money, any proceedings for a recovery 
of the bonds or the purchase price would necessarily 
have been by the county. The fact that a larger sum 
was borrowed than was required to pay the just claims 
against the county, by reason of a fraud in the audit, 
does not, in my judgment, aflfect the question. The 
money has been raised, properly or improperly, upon 
the credit and at the expense of the county, and for its 
use, to be repaid by it. 
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The wrongfdl act of the public agents does not 
give to the State the rights and impose upon 
it the obligations of a principal in the transac- 
tion. Had only just claims been audited and al- 
lowed, and the precise amount required for their pay- 
ment been raised, and that had been taken by force or 
fraud from the possession of the county treasury, the 
legal rights of the county and the relation of the State 
to the transaction would have been precisely the same 
as now, and yet the right of the county to maintain an 
action for the money would not, in the case supposed, 
have been doubted. The county would have been the 
rightful possessor of the money and the proper party 
to an action for its recovery. (Van Keuren vs. John- 
ston, 3 Denio, 183 ; Supervisors of Albany County vs. 
Durant, 9 Paige, 182.) The reversal of the decree in 
this case by the Court for the Correction of Errors (26 
W. R., 66) was upon a ground not aflfecting the right 
of a Board of Supervisors to maintain the action, if a 
cause of action had existed. 

If every county of the State should, by authority of 
law, levy by tax or borrow upon the credit of the 
county and a pledge of taxes to be levied in the future, 
a sum of money for the building of a court-house or 
other special purpose, no one would doubt the title of 
the county to the money so long as it remained unex- 
pended in the hands of county officials, or its right of 
action for the recovery of it, if it should be tortiously 
taken or embezzled. If there should be a surplus re- 
maining of the same money after the accomplishment 
of the special purpose for which it was raised, audit 
should be fraudulently or tortiously appropriated, the 
property of the county in such surplus and its right of 
action to reclaim it, to the exclusion of the State and 
every other corporate body would not be questioned. 
This case does not diflfer in principle and cannot be distin- 
guished from that supposed. But for the importance 
given to it by eminent counsel I should not regard the 
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source from which the money came as a controlling or 
even an important element in determining by whom 
the action should be brought. It was in the county 
treasury, and was paid from the treasury as alleged, 
and received by the defendant as the money of the 
county upon a claim against the county, and if such 
claim was fraudulent, and the pretencejunder which the 
money was obtained false, the defendant is necessa- 
rily liable to the county, either in an action for 
the fraud or for money had and received, 
and is estopped from denying the title of the county 
to the money or its right to reclaim it, if in fact it was 
falsely and fraudulently obtained. 

These considerations lead to an affirmance of the 
judgment of the Supreme Court. While in view of 
some of the circumstances connected with the origin 
and history of this suit we might wish for the 
purposes of this action the law was different, 
we can but declare it as we find it. There 
is nothing in the transaction itself or facts 
alleged in the complaint to distinguish this case in 
principle from any other in which the funds and 
property of a county have been embezzled, stolen or 
tortiously appropriated, or tending to show that the 
.right of action and remedy which would exist in such 
case in any county of the State, are not vested in or 
do not belong to the County of New York in respect 
to the wrong complained of here. Neither is it averred 
in the complaint that obstacles in any form exist to the 
prosecution of such remedy by the county, or that the 
corporate authorities have not prosecuted or will not 
and cannot effectually prosecute for the alleged wrong. 

Were it believed that the remedy by and in behalf of 
the countj'^ was not plain, palpable and free from all 
doubt we might hesitate in giving the judgment to 
which our examination has led us lest a flagrant wrong 
might go unpunished. It was conceded by counsel for 
the plaintiffs upon the first argument of this appeal 
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that the same reasons do not now exist for maintaining 
an action by the State rather than the county that were 
supposed to exist at the time of the commencement of 
this action. Reference was doubtless had in such con- 
cessions to the statements of the complaint stricken out 
by order of the Court below, acquiesced in by the 
plaintiffs, tending to show collusion between the county 
officials and the wrongdoers, and the difficulties, by 
reason of such collusion and complicity, in the way of 
an eflfiective prosecution of an action by the county. 
Those statements are not now in the record, and the 
position and relation of the present government of the 
county to the defendants is supposed to have been 
changed. Whether this be so or not, is not material 
upon this appeal, as the record discloses no fact which 
will take this action or cause of action out of the gen- 
eral principle governing all like cases. It will not 
answer to ignore well established rules of law and 
invent new principles and modes of procedure solely 
by reason of the magnitude of a claim or the enormity 
of a wrong so long as there is a party in whom the 
cause of action is vested able and willing to prosecute, 
and established rules of law and familiar modes of pro- 
cedure give an ample remedy to enforce the right and 
redress the wrong. 

To sustain this action upon the ground that the individ- 
uals acting in the transaction under the statute were 
State agents, and not the agents of the county, would 
lead to serious results and greatly embarrass the State in 
respect to the many millions of municipal obligations 
which have been incurred under legislative authority, 
only diflfering in the form and method of execution 
from that exercised in this case. The State cannot 
make the actors State agents without assuming the po- 
sition and resposibility of principal, especially if the 
agency is, as is claimed here, of a character entitling 
the State to the fruits and benefits of the agency. To 
sustain the action upon the ground of State sovereignty 
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and a general State guardianship over mnnicipal cor- 
porations and their rights and property interests with- 
out legislation upon this subject, and hold that for an 
invasion of the property rights of a public corporation 
an action will lie in the discretion and at the instance 
of the Attorney- General, in the name of the people, to 
the exclusion of or concurrent with a like right of action 
in the corporation damnified, would introduce a new 
and strange doctrine, subverting those by which 
the rights and obligations of that class of corporations 
have been governed, and lead to confusion and 
embarrassment in the future in the administration of the 
affairs and redressing of wrongs to the property rights 
of municipal corporations. The right to bring actions 
for injuries to their property is expressly conferred and 
given to counties by statute, and this necessarily ex- 
cludes the right of the State to bring an action for the 
same cause. It is not intended to deny that a case 
may be made in which the Attorney-General may, in 
the name of the people, institute and maintain an ac- 
tion against a wrong-doer, and the public corporation 
whose rights have been invaded or threatened, and the 
governing body of such corporation, to enforce a right, 
or redress a wrong, or prevent a breach of trust where 
the governing body is faithless to its trust or a party to 
the wrong. Such a case is not made here, and the 
question is not before us. Judgment affirmed. 

• 
Judge Allen reads for affirmance; Judges Guovkr, 
FoLGER, Andrews and Johnson concur. Judge Ra- 
PALLo reads for reversal ; Chief Judge Church con- 
curs. 

Rapallo, J. 

The main question in this case is whether, upon the 
facts stated in the complaint, admitting them to be true, 
the State is the proper party to maintain this action. 
By an Act of the Legislature, passed on the 26th of 
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April, 1870 (Laws of 1870, chap. 382, sec. 4), it was 
enacted as follows : 

"All liabilities against the county of New York, 
previous to the passage of this Act, shall be audited by 
the Mayor of the city of New York, the Comptroller 
of said city and the present President of the Board of 
Supervisors, and the amounts which are found to be 
due shall be provided for by the issue of revenue 
bonds of the county of New York, payable during the 
year 1871, and the Board of Supervisors shall include 
in the ordinance levying the taxes for the year 1871 an 
amount sufficient to pay said bonds and the interest 
thereon. Such claims shall be paid by the Comptrol- 
ler to the party or parties entitled to receive the same 
upon the certificate of the officers named herein." 

The complaint alleges, in substance, that the auditors 
appointed by this Act between May and September, 
1870, certified claims purporting to be of the character 
described in the Act, in favor of the defendants Ingersoll, 
Garvey and others, to the amount of several millions of 
dollars, upon which certificates revenue bonds of the 
county were issued in proper form by the Comptroller, as 
prescribed in the Act, and money was raised thereon 
from bona fide purchasers thereof, in order to pay the 
amounts so certified ; that this money was deposited in 
a bank to the credit of an account then kept by the 
Chamberlain of the city of New York as Treasurer of 
the county, and was afterwards obtained by the de- 
fendants Ingersoll, Garvey and Woodward, by means 
of Comptroller's warrants drawn upon the bank for 
the payment of the claims certified as aforesaid. 

That the defendant Tweed, was, at the time of the 
passage of the Act of April 26, 1870, President of the 
Board of Supervisors of the county of New York, and 
consequently one of the persons by that Act appointed 
auditors ; that he assumed to act as such auditor, and 
that, in that capacity, he, as well as the auditors 
named in the Act, signed certificates of the audit and 
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committed in obtaining it, cannot be questioned. That 
justice requires that such disposition shall ultimately 
be made of the money to be recovered as will relieve 
pro tanto the taxpayers, who will ultimately be sub- 
jected to the payment of the obligations upon which 
the money was wrongfully raised, is obvious. But in 
the absence of any machinery provided by law for a 
case so extraordinary, the Court should not undertake, 
whoever is plaintiff, to do more than to requiie that 
the avails of the recovery be placed in the treasury of 
the State, or other safe custody, to await further legis- 
lation. 

Assuming the correctness of these propositions, 
which will be further substantiated in connection with 
the objections raised by the demurrant, it would 
seem sufficiently plain that the State is a proper party 
to invoke such a remedy as this case demands. The 
wrong complained of is the violation by an agent or 
appointee of the State of a trust and^duty created by 
statute for a special purpose, through which violation 
of duty, he and the other defendants confederating with 
him, have obtained a large sum of money on obliga- 
tions which must be paid by taxation under authority 
of the State. The damage resulting is to the fluctuat- 
ing body of taxpayers of one of the divisions of the 
State, who, under the provisions of the Constitution of 
the United States, cannot be liberated from the burden 
to which the acts of the defendants have subjected 
them, by any means short of the State itself assuming 
and paying the bonds, the proceeds of which the de- 
fendants have wrongfully appropriated. On no other 
terms could any repeal of the Act directing the levy of 
the tax be sustained. The money which the defend- 
ants ought to replace will, by whomsoever recovered, be 
subject to the control of the Legislature. Even if re- 
covered by the State and paid into the general fund, 
egislation will be required for its appropriation to any 
particular object. Unless it can be shown that under 
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existing statutes some particular officer or body is vest- 
ed with the exclusive power of bringing the action in 
such a case, the interest of the people ought to be 
deemed sufficient to entitle them to intervene for that 
purpose, through their Attorney-Q-eneral, who is, by 
statute, not only empowered, but required to prose- 
. cute all actions in the event of which the people are in- 
terested. 

(1 R 8. 179, Section 1.) 

It seems to be conceded in all the discussions on the 
subject before and within the Court, that if the Attor- 
ney-General had been specially authorized by Act of 
the Legislature to bring this action, such authority 
would be valid and sufficient to sustain the action. 
This proposition necessarily concedes the interest of 
the State in the subject of the litigation. 

If a special authorization in the particular case would 
have been sufficient to require the Court to entertain 
the a<3tion of the Attorney-General, on what principle 
can it refuse to do so in the face of the general statute, 
which not only empowers but requires him to prose- 
cute all actions in the event of which the people are 
interested ? Ordinary reasoning would lead us to the 
conclusion that this general statute is sufficient author- 
ity for his intervention in any such case, unless some 
special statute is pointed out which restrains his action 
in the particular case or grants the exclusive right to 
prosecute such action to some other officer or local 
body. No such statute has been pointed out, nor have 
I found any. 

The cases in this State which deny the right of indi- 
viduals to intervene simply on the ground that they 
are taxpayers whose burdens will be increased by the 
wrong complained of, proceed upon the pfround that 
the general rule is that for wrongs against the public, 
whether actually committed or only apprehended, the 
remedy, whether civil or criminal, is by the State in 
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property or revenue of the county as such, but ulti- 
mately by means of the tax which the Supervisors of 
the county were by the Act required to levy for that 
special purpose in the following year, 1871. In order 
to obviate delay in the discharge of the liabilities in 
question a means was provided for discounting or an- 
ticipating the tax so authorized by the issue of the 
bonds before referred to, and the amount necessary to 
pay those bonds was to be raised by the tax. 

The controlling question arising upon this demurerr 
is whether, for any fraud, misconduct or breach of 
trust on the part of any of the persons designated by 
the Legislature for the purpose of carrying into eflfect 
the provisions of this Act, which fraud, misconduct or 
breach of trust has resulted in raising upon temporary 
bonds issued in the form authorized by the Act a vastly 
larger sum than was necessary for the discharge of the 
liabilities provided for by the Act, and in transferring 
the surplus into the pockets of the delinquent agent or 
appointee of the State, and other persons confederating 
with him to that end, an action will lie on behalf of 
the State against the delinquent and his confederates 
who have participated in the corrupt transactions and 
their fruits. One material inquiry, in determining this 
question is, upon whom will the loss occasioned by 
these transactions fall ? There can be but one answer 
to this question. The bonds have been disposed of to 
bona fide holders. They are directed by law to be 
paid by means of a tax, to be levied on the taxpayers 
of the county. The bondholders have the legal right 
to enforce the levy of this tax. There is no property 
of the county as such out of which these bonds can be 
collected by legal process. The moneys, therefore, 
which have been fraudulently raised upon these bonds 
and appropriated by the wrong-doers, will have to be 
collected under authority of the State out of the tax- 
payers of the county, and the loss consequently falls 
upon them. It is clearly shown by the authorities 
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cited in the argument that no individual can have a 
standing in court as a taxpayer merely for the purpose 
of obtaining redress for such a wrong ; and the reasons 
for this conclusion are too obvious to render discussion 
necessary. Among other reasons, it is evident in the 
present case it would be impossible to ascertain the 
extent to which any individual who was a taxpayer at 
the time of the wrong would be damnified, or even 
that he would be a taxpayer when the time should 
arrive for the levy of the tax. Who, then, is the pro- 
per party to appear as plaintiff and represent the fluc- 
tuating body of taxpayers, who, sooner or later, must 
be compelled by authority of the State to pay the 
money wrongfully obtained by the defendants on the 
credit of the tax to be imposed ? 

The people of the State, through their Attorney- 
General, appear before the Court, claiming the right to 
intervene as plaintiff, and to compel their own unfaith- 
ful appointee and trustee, and those who have com- 
bined, conspired and shared with him, to replace the 
moneys which, under color of the authority conferred 
by the State, they have thus wrongfully obtained and 
applied to their own use, or to pay in the form of dam 
ages such sum as will compensate for the amoun. 
which by their wrongful acts they have obtained at the 
expense of the taxpayers. It must be conceded that 
the question presented is novel, but the law is not so 
defective as to be wholly destitute of remedy in such a 
case. The remedy required is, in the first place, to 
take out of the hands of the wrong-doers the fund 
which they have unlawfully obtained, or to compel 
them to pay an equivalent in the form of damages. 
The disposition of the money which the defendants 
may be adjudged to pay is not provided for by any 
existing law, and it is therefore impossible for the 
Court now to adjudicate what shall be its final destina- 
tion. That the defendants are not entitled to retain it, 
and that they are liable in some form for the wrong 
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allowance of the alleged claims which served as the 
foundation for the issue of the revenue bonds upon 
which the money in question was raised. That these 
claims were never in fact audited by the Hoard ap- 
pointed by the Act of April 26, 1870, but that the 
certificates of the audit thereof were signed by the 
auditors separately and without investigation, in pur- 
suance of a resolution adopted by them on the 5th of 
May, 1870, whereby the County Auditor, (then one 
James Watson,) was directed to collect all bills and 
liabilities against the county incurred prior to April 
26, 1870 ; and it was resolved that the evidence of the 
same should be the authorization of the same by the 
Board of Supervisors, or its appropriate committees, 
on certificate of the Clerk or the President. The com- 
plaint then proceeds to allege that the accounts so pre- 
tended to have been audited were false, fictitious and 
firaudulent, and were prepared by fraud and collusion 
between the said Watson, (then County Auditor,) and 
the defendants Garvey, IngersoU and Woodward, and 
put in such shape as to entitle them, by the terms of 
the resolution of the Board of Auditors, dated May 5, 
1870, and before mentioned, to be certified under the 
Act of^ April 26, 1870, without further investigation ; 
that after they had been so certified Watson qbtained 
the Comptroller's warrants for their payment, and that 
the sums paid on such warrants were "pursuant to a 
corrupt, fraudulent and unlawful combination and 
conspiracy to that end by and between the said William 
M. Tweed, James Watson, Andrew J. Garvey, James 
H. IngersoU and Elbert A, Woodward, agreed to be 
divided and were divided between the said James H. 
IngersoU, Andrew J. Garvey and William M. Tweed,'' 
and other persons unknown, &c. The details of the 
transactions are set out in the complaint and schedules, 
and it sufficiently appears that these payments were 
made out of the fund raised by the sale of revenue 
bonds issued on the strength of the certificates of audit 
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signed by the auditors appointed by the Act of April 
26, 1870. 

These facts which are admitted by the demurrer, es- 
tablish that the State, through its Legislature, provid- 
ed a method of discharging a specified class of the lia- 
bilities of one of its counties. That it appointed certain 
persons to carry out its enactments by auditing the lia- 
bilities, issuing bonds for the precise amount necessary 
to pay such liabilities when ascertained, and applying 
to such payment the proceeds of the bonds so issued. 
The State provided for the payment of these bonds by 
requiring the Board of Supervisors of the county to 
raise by taxation the amount necessary to pay them. 
Tlie auditing of the claims was intrusted to three per- 
sons, not as county officers, but as special appointees 
of the Legislature to carry ont the provisions of the Act 
They were the Mayor and the Comptroller of the city 
of New York and the then present President of the 
Board of Supervisors of the county. His powers and 
duties as Auditor did not depend upon the continuance 
of his office of President of the Board of Supervisors. 
Instead of being personally named he was described in 
the Act as the then President of the Board. This was a 
mere designation of the person intended. He continued 
Auditor, notwithstanding the termination of his office 
of President of the Board of Supervisors, which, as is 
alleged in the complaint, occurred on the 4th of July, 
1 870. From the beginning he acted not in virtue of his 
county office, but as the repository of a special trust 
directly confided to him by the Legislature, and, to 
getlier with the Mayor and Comptroller of the city, 
formed a commission appointed by the State for the 
performance of a special duty. This duty consisted in 
auditing and certifying the amount of the liabilities of 
the county up to a certain date, and, consequently, de- 
termining the sum which should be levied upon the 
taxpayers for the purpose of meeting those liabilities. 
The liabilities were not to be paid [out of any fund 
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its political character, or by some oflBcer authorized by 
law to act in its behalf, and this is true whether the 
whole people of the State or only those of a particular 
locality are aflfected. Common nuisances, purpres- 
tures, usurpations of public offices and the improper 
exercise by public officers of their functions are rec- 
ognized as instances of the application of this princi- 
ple. The inconveniences which would result from any 
other principle, among which is the multiplicity of 
suits which would arise, are pointed out in those cases. 
No private person or number of persons can assume to 
be the champions of the community, and in its behalf 
challenge the public officers to meet them in the courts 
of justice to defend their official acts. Their remedy 
is to invoke the action of the officer whom the law ha% 
appointed to sue in such cases. 

Doolittle v. Supervisors of Broome County, 18 New 

York, 168. 
Roosevelt «. Draper, 28 New York, 818. 

In the case last cited Judge Denio, in delivering the 
opinion of the Court, declares that " an act of admin- 
istration likely to produce taxation is not a matter of 
private or individual concern. It is an affair altogether 
public, and the only remedial process against an abuse 
of administrative power tending to taxation which we 
can have, is furnished by the elective system, or a pro- 
ceeding in hehalf of the Stated 

The grounds upon which the right of the State to 
presecute the action is denied are that the money 
which was taken by the defendants belonged to the 
county of New York. That the Supervisors of every 
county are empowered by statute to bring actions to 
enforce liabilities to the county and to recover damages 
for injuries done to the property or rights of the 
county, (2 R. S., 473), and that consequently the 
action should have been brought by the Supervisors 
of the county of New York. No other party is sug- 
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gested as the proper plaintiff. Assuming that the 
provisions authorizing Supervisors of counties to 
bring actions are applicable to the county of New 
York (a proposition which is denied by the appellants) 
it is necessary to this defence to establish that the 
liability incurred by the defendants was to the county, 
or that the money taken by them was the property of 
the county. The'only cases in which the Supervisors 
of a county are empowered by statute to sue are those 
before mentioned, together with some others which are 
foreign to the present case, such as actions on con- 
tracts made with the Supervisors for penalties and 
forfeitures, &c. (2 R. S., 473), and a county can neither 
sue nor be sued except by express power conferred by 
statute. 

Hunter «. Mercer Co., 10 Ohio St. R 520. 
Himsaker v, Borden, 6 Cal , 290. 

It is worthy of remark, in passing to the considera- 
tion of this defence, that so far as appears upon the 
present record the right of the people to sue for and 
retn^ver the money or damages in controversy is not 
challenged by the county of New York, and the ques- 
tion does not arise in consequence of any claim made 
by the county or on its behalf to the money or 
damages sought to be recovered. It is raised only by 
the alleged wrong-doers and as a means of defeating 
the action brought against them by the State. To be 
effective for that purpose it should appear not only 
that the defendants are liable to the county, but to 
that civil division of the State exclusively, and that a 
recovery by the State itself and satisfaction thereof 
would not bar a subsequent recovery on behalf of the 
county for the same acts. 

The main points urged on the argument on the part 
of the demurrant in support of his defence that the 
money which he took belonged to the county, are 
these: 
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stituted in their place. To the assertion that if the 
Supervisors got the funds they might have exerted the 
physical power of applying them to the payment of 
those bonds. It is a sufficient answer in law that they 
had no legal right so to do, and, in fact, that they 
might have made some different disposition of them. 
To hold that where a fund raised as this was, under an 
act of the Legislature for a specific purpose, named in 
the Act, has not been applied to the purpose for which 
it was raised, the Supervisors of a county have the 
legal right or power to apply it to a different use, is 
too monstrous a proposition to be seriously entertained. 
It would be to allow the agent to overrule the princi- 
pal. 

It cannot be supposed that the Legislature ever in- 
tended that any such result should follow as that 
$8,000,000 should be raised on the credit of the taxing 
power of the State and placed at the disposal of the 
Supervisors of the county of New York, without any 
direction as to its application, especially in view of 
the fact that the Legislature has consistently denied to 
that county the unlimited power which is accorded to 
others, of raising by tax the amount deemed neces- 
sary for the expenses of local government, and has 
compelled the county of New York to come every 
year to the Legislature with a specification of the 
amount desired to be raised and of the purposes in de- 
tail to which the money so to be raised is to be ap- 
plied. Not only has the general taxing power conferred 
upon Boards of Supervisors of other counties of the 
State been withheld from the county of New York, but 
for a long period the existence of the county as an or- 
ganization was nominal merely. A record of the pro^ 
ceedings of the Board of Supervisors of that county 
covering a period of thirty years prior to the year 1840 
is contained in a single small volume, and they show 
that it existed as a county more for the purpose of 
designation than for any substantial governmental 
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purpose. The territory was the same asj that of the 
city, and the latter exercised all the powers of munici- 
pal goyernment. In 1857 and subsequently additional 
powers were from time to time conferred, and were 
often used for corrupt purposes, but the Act of 1870 
stripped the Board of the most important of these 
powers and conferred them upon the special auditors. 
The proposition that the Supervisors, thus denuded 
of power, are the proper body to call to account the 
State agents who have superseded them, is a solecism 
unsupported by law or logic. The people of the State, 
through their Legislature, are the only power who can 
prescribe the ultimate disposition of this fund. 

State of Md. v, B. and O. R. R, 12 GUI and J., 890, 
and 8. C, 8 How. U. 8. R, 584. 

I can see no ground upon which the Supervisors of 
the county can claim the fund or damages in question 
to the exclusion of the State. The only purpose for 
which any party can claim to recover and hold this 
money is for the indemnity of the taxpayers, who are 
or will be burdened with the bonds. But there is no 
law creating the Supervisors trustees for any such pur- 
pose. Supervisors are not the representatives or guar- 
dians of the taxpayers. They are local officers whose 
duties are definitely prescribed by statute, and they 
cannot exceed the powers thus conferred upon them. 
The actions which they may bring are confined to such 
as are specified in the statutes and necessary to enforce 
liabilities or duties enjoined by law to them or to the 
body which they represent, that is, the county in its 
corporate character. They have no right to intervene 
for the protection of the general interests of the inhab- 
itants or taxpayers of the county. (2 Denio, 464 ; 17 
N. Hamp., 214; 6 Allen, 66 ; 4 Black [Ind'a] 256.) 
This duty specially devolves upon the State authority. 
(Davis V. The Mayor, 2 Duer, 663; S. C, 14 N. Y., 
626 ; Attorney-General v. Eastlake, 11 Hare, 228.) 
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county government, according to their discretion. But 
the present case is entirely diflterent. The money was 
raised for a specific purpose designated in the Act, 
and the Supervisors and all the county officers com- 
bined had no authority or power to divert a single cent 
of it from that specified purpose. There was no grant 
of the money in any form to the county. There was no 
surplus to arise in which the county could be inter- 
ested, for no more was to be raised than precisely suffi- 
cient to pay the particular claims which should be cer- 
tified by the auditors. There was no direction to 
pay the mouey into the County Treasury, nor was the 
least power or control over it given to the Supervisors, 
not even its custody. On the contrary, the State un- 
dertook, through its own direct agents named in the 
Act, to administer the fund to the exclusion of any ac- 
tion of the Supervisors. The claims were to be audited 
by the special board appointed by the Legislature and 
to be paid by the Comptroller of the city. There 
could not legally be any interference in the matter by 
the Board of Supervisors. 

But it is said the credit of the county was pledged 
to the bondholders, and, therefore, the county should 
have the money. What is the credit of the county ? 
It is not like the credit of an individual or a corpora- 
tion having power to contract debts and property out 
of which they can be collected by legal process. The 
county is one of the civil and political divisions of the 
State. It holds property only for public uses, and no 
such property is liable on civil process for debts. The 
State in this case provided for the payment of certain 
debts of the county by directing the local authorities 
to levy taxes within the boundaries of their county, 
and in anticipation of the collection of such taxes 
authorized the issue of bonds. The creditors who took 
the bonds trusted the justice of the State and not the 
county, which was powerless to pay them, except 
through the means provided by the State. The obli- 
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gations in question were not obligations voluntarily 
incurred by the county, or in consequence of any ne- 
gotiation made by it, but were created by order of the 
State, for the purpose of carrying into eflfect a statute 
of the State, and the faith of the State is pledged not to 
withdraw its requirement that the local authorities shall 
levy the tax for the purpose of reimbursing to the bond- 
holders the money advanced by them upon the bonds. 
The bonds amount to nothing more than legally author- 
ized certificates of the amount which each holder is en- 
titled to receive out of the tax which the State has directed 
to be levied, and on the faith of which tax the lender 
has advanced his money. The State, then, is the party 
by whose power and authority the money was raised 
and must be repaid. The county organization 
is the mere agency to carry out the will of the Legisla- 
ture, and is compelled to do so. Can it be questioned 
that the State has an interest in protecting the fund, 
and recovering it or its equivalent in damages from 
those who have wrongfully possessed themselves of it 
by combining with the agent of the State 1 What right 
did the Supervisors of the county ever have to the pos- 
session of this fund ? It is impossible to point to any 
law giving them such a right What power of disposi- 
tion would they have over it should they now recover 
and collect it ? What could they do with it ? If it 
were their money they could do anything they chose 
with it — ^apply it to the payment of the expenses of the 
Board of Supervisors, or to the erection of public 
buildings, or to any other purposes, or release it. But 
it is evident that any such use of the fund would be 
clearly in contravention of law. The authority to raise 
it was for the sole purpose of paying claims existing 
prior to April 26, 1870, and it could not lawfully be ap- 
plied to any other. Those claims have been paid and 
overpaid. It is said the Supervisors might apply 
it towards the payment of the revenue bonds upon 
which it was raised, or of .those which have been sub- 
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First.— That the bonds upon which the money was 
borrowed were county bonds. That when a county 
borrows money pursuant to law upon its own bonds, 
tl)e proceeds belong to the county, on the same princi- 
ple as that upon which money borrowed by a natural 
person, or by a coi-poration authorized to borrow 
money, becomes the property of the borrower. 

Second. — That the money so borrowed was actually 
paid into the county treasury, and that its abstraction 
by means of the certificates alleged to be fraudulent, 
was from that treasury ; and. 

Third.— That such deposit of the borrowed money 
in the county treasury is alleged in the complaint to 
have been made in formal compliance with the statutes 
and usual modes of official proceeding in the city of 
New York. 

The allegation that the deposit of the money in the 
county treasury was in compliance with the statutes, is 
matter of law and not of fact. It does not, therefore, 
conclude either party on demurrer. As matter of law 
no statute can be found authorizing the deposit of these 
funds in the county treasury. The only acts bearing 
upon the question to which we have been referred are, 
Laws of 1862, chapter 37, section 2, and 1 R. S., page 
369, section 20, and page 370, section 29. The Act. of 
18^2 provides for the payment into the treasury of the 
county of moneys loaned apon revenue bonds of the 
county, issued in anticipation of the collection of the 
annual taxes of the county, to pay the ordinary 
charges and expenses under appropriations made by 
the Board of Supervisors for the support of the county 
government, and is expressly restricted to taxes author- 
ized to be raised during the same year in which 
the money is borrowed. This Act is clearly in- 
applicable to the fund now* in question. The Act of 
1865 merely provides that all revenue of the city and 
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county shall be deposited in the banks designated by 
the Chamberlain. The proceeds of the bonds now in 
question cannot be called revenue of the city or county. 
The mode provided by other statutes, which have been 
referred to, for drawing money out of the treasury of 
the county, do not affect the question — what moneys 
should properly go into such treasury ? The only stat- 
utory provisions relevant to the question are 1 R. S., 
369, sees. 20 and 29, which provide that it shall be the 
duty of the County Treasurer to receive all moneys 
belonging to the county, from whatever sources they 
may be derived, and that the Chamberlain of the City 
and County of New York shall be the County Treas- 
urer thereof, and this brings us back to the original 
question, whether the fund raised by the issue of these 
bonds belonged to the county. If not, the mere de- 
posit of them in bank to the credit of the Chamberlain 
did not invest the Supervisors with the exclusive right 
to such moneys. " The County Treasury cannot be- 
come the depository of any bonds but those that the 
law brings to it." 

JeflEl Co. «. Ford, 4 Greene (Iowa), 870. 

The only fact upon which the defendants can rely in 
support of their claim that these moneys belonged to 
the county is that the bonds upon wliich they were 
raised were county bonds. If a general power to bor- 
row money for its own purposes had been given to the 
county, or if the money in question had been raised 
pursuant to law in anticipation of the annual taxes of 
the county to pay its ordinary charges and expenses 
under appropriations made by the Board of Supervis- 
ors for the support of the county government, which is 
the class of moneys to which the Act of 1862 relates, a 
title in the county might be made out In that case 
the control and power of the disposition of the money 
would be conferred by law upon the Supervisors. They 
could appropriate and apply it to the expenses of the 
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Tile legal oastodian of tlie fund which may be re- 
covered in this action is not pointed out by any statute, 
and this is very natural. The existence even of such a 
fund wa« unanticipated, as it was not intended that 
any more money should be raised on bonds than should 
be paid out in regularly audited claims. But I think 
it a safe and a necessary doctrine that where moneys 
are thus raised under color of law, upon obligations 
which are a burden upon the taxpayers of the State at 
large, or of a particular locality, and such moneys are 
unlawfully appropriated by individuals, and there is 
no local authority or officer clearly vested by law with 
the right to sue for their i*ecovery, the State must of 
necessity be held to be the proper party to prosecute. 
Were it otherwise public funds thus situated would be 
wholly unprotected and liable to be plundered with 
impjinity. 

But assuming that there was a right of action in the 
Supervisors as contended by the defendant, such right 
of action must have been founded upon some title to 
the fund conferred by the State. If the title to the fund 
was tlius conferred upon them, it could only be held 
for public uses theretofore declared, or thereafter to be 
declared by the Legislature. It is impossible to con- 
ceive of any other kind of property they could have had 
in the fund. Certainly no individual right or interest 
in it Supposing then that on some such ground the 
Supervisors had a right of action, but that they refused 
or neglected to prosecute. Was there, then, no redress i 
Could those who had taken the money retain it and be 
free from all responsibility for their acts? and must the 
taxpayers quietly submit to be taxed for the benefit 
of the wrong-doers i No one has as yet ventured to as- 
sert so bold a proposition. On the contrary, it seems 
to be conceded that in such a case the State might sue, 
but it has been suggested that, to entitle thepeople thus 
to intervene, they should have alleged in their com- 
plaint the refusal or neglect of the county officers to 
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prosecute, and that with such an allegation the action 
might be maintained in behalf of the people. This 
necessarily concedes some interest on the part of the 
people in enforcing the claim against the defendants, for 
if they have none, the failure of particular persons or 
officers to prosecute could confer no right upon them. 
If, then, the people have an interest in the controversy, 
on what principle can it be claimed that they must defer 
to their subordinates and await their pleasure? 

The case of stockholders in private corporations is 
claimed to be analogous. In such cases it has been 
frequently adjudicated that for the recovery of prop- 
erty belonging to the corporation, or of damages sus- 
tained for wrongs done to it by its officers or others, 
the stockholders, although being those ultimately in- 
jured by the wrongs complained of, will not be heard 
in Court, unless the persons who are appointed l\y law 
to represent their interests refuse to perform their duty, 
or are so far implicated in the wrongs to be redressed 
that it would not be safe to entrust the prosecution to 
their hands. Under those circumstances. Courts of 
Equity will entertain a proceeding by the stockholders 
in their own names. But the ground upon which 
stockholders are allowed to prosecute in the case sup- 
posed is totally different from that upon which the State 
claims to intervene in the present case. Stockholders 
have no interest to represent or protect except their 
own pecuniary interest in the property of the corpora- 
tion ; and it is necessary, before they can be heard, to 
show that their rights are not duly cared for by those 
whom the law has appointed to protect them. But the 
interest of the State, in the questions now at issue, is 
of a totally different description. It is not for the pro- 
tection of a proprietary or pecuniary interest of its 
own in the subject-matter that it claims the right to 
intervene, but for the protection of a portion of its 
citizens against the wrongful act of its own appointees 
and their confederates, who have, under color of au- 
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thority, conferred by the State, raised and appropriated, 
to their own use, a large sum of money, which must 
be repaid by the taxpayers of the division of the State 
where the money was raised. There is no similarity 
between the position of the State, in such a contro- 
versy, and that of a stockholder in a private corpora- 
tion. To the State primarily belongs the power, and 
upon it devolves the duty of redressing just such 
wrongs ; and unless it has in this instance delegated to 
some of its departments, not only the right, but the 
exclusive right, to perform this duty, it has not stripped 
itself of its own powers or rendered an applica- 
tion to its delegates, and a refusal on their part to act, 
a necessary preliminary to its own invocation of the 
action of the judiciary. 

It is claimed on the part of the defendants, and this 
is the plea upon which they have expended the most 
of their force, that it would be placing too much power 
in the hands of the Attorney- General to allow him, 
without an express statute, to institute proceedings 
against public officers charging them with abuses of 
public trusts. This is a very feeble argument. As 
well might it be urged that a general power of attorney 
from one individual to another to prosecute and de- 
fend all actions in which the principal actually or in 
the judgment of the attorney had an interest was im- 
politic and void, as giving to the attorney too much 
power, yet this is the power of attorney which the 
State has given to its Attorney- General and requires 
him to execute. It must be borne in mind that the 
only power of the attorney is to bring the matters in 
dispute before the Courts in proper form for their ad- 
judication. The attorney has no power to decide 
them, whether he be an attorney for an individual or 
for the State. His province is simply to lay the ques- 
tion in dispute before the Court. True policy would 
seem to dictate liberality in thus permitting contro- 
versies to be ventilated. The responsibility of decid- 
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ing them does not rest with either party, but with the 
tribunals of justice before whom the cause is heard. 
The safety of the public is, in my humble judgment, 
better subserved by throwing open than by closing 
approaches to these tribunals for the remedy of public 
wrongs of the description disclosed in this action. The 
only substantial ground upon which the defendant in 
such a case might with propriety decline to answer at the 
suit of the Attorney General, would be that a recovery 
by him and satisfaction thereof would not be a bar to 
a subsequent action for the same cause by the local 
authority. 

If this could be made out it would be a perfect 
answer to the action. But it cannot. When the suit 
is brought by the Attorney General in a matter within 
his authority, no other involving the same questions 
can be instituted. And when a judgment is pronounced 
in such a suit, as tlie Attorney-General represents 
the public, all persons are bound by the decision. A 
judgment for or against the defendants in the present 
action would, consequently, be a perfect protection 
to them against any subsequent or other action against 
them for the same acts. 

I have not referred in detail to the authorities upon 
which I have relied in confirmation of these views. 
They have been elaborately cited and discussed on 
the briefs and in the arguments of the eminent counsel 
on both sides who have argued before the Court, and 
references to them will be made by the reporter. It is 
sufficient to say that I have carefully examined them 
and discussed them with my fellow Judges, and that 
but for the prolixity which would be occasioned by an 
extended review of them and a demonstration of their 
applicability to the present case, 1 would cheerfully 
devote myself to that labor. I think it more useful to 
state the results. In my opinion the judgment should 
be reversed and judgment should be rendered for the 
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plaintiffs on the demarrer, and leave to answer should 
be granted. 

(A Copy.) 

H. E. SICKELS, 

Reporter. 

The above opinions were delivered 
June 9th, 1874, and judgment given 
for the defendant IngersoU accordingly. 

At the election held in November, 
1874, Hon. Theodore Miller, the pre- 
siding Justice of the third department 
was elected in the stead of Johnson, J., 
who sat temporarily under an appoint- 
ment to supply the vacancy occasioned 
by the death of the Hon. Rufus W. 
Peckham. 

The opinion of Miller, J., when thus 
presiding in the third department on 
giving judgment in favor of the State in 
this same case against the defendant 
Tweed, was as follows ; 
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THIRD DEPARTMENT. 



The People of the State of New 

YOKK, 

Plaintiffs^ 
against 
William M. Tweed and others, 
Defendants, 



BeforelSiihiMi^y 
Potter & 
Pakker, J J. 



Charles O' Conor, Samuel J. Tilden and 
Wheeler H. Peckham, for the People. 

David Dudley Field, Edwin W. Stoughton, 
Wm. Pullerton, John E. Burrill, John H. 
Reynolds, W. O. Bartlett, John Graham, Elihu 
Root and Willard Bartlett, for defendant Tweed. 

Miller, P. J. : 

The money which the plaintiffs claim to recover in 
this action was realized under and by virtue of an Act 
of the Legislature of this State, entitled **An Act to 
make further provision for the government of the 
county of New York," passed on tlie 26th of April, 
1870. (S. L. of 1870, Chapter 382, page 876.) 

By Section 4 of said Act it was provided that, ** All 
liabilities against the county of New York previous to 
the passage of this Act shall be audited by tlie Mayor 
of the city of New York, the Comptroller of tlie said 
city, and the [then] present President of the Board of 
Supervisors, and the amounts which are found to be 
due shall be provided for by the issue of revenue bonds 
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of the county of New York, payable during the year 
one thousand eight hundred and seventy-one ; and the 
Board of Supervisors shall include in the ordinance 
levying the taxes for the year eighteen hundred and 
seventy-one an amount sufficient to pay said bonds and 
the interest thereon. Such claims shall he paid by the 
Oomptroller to the party or parties entitled to receive 
the same, upon the certificate of the officers named 
herein." 

It will be observed that the money raised by the is- 
sue of revenue bonds was to be paid by the Comptrol- 
ler to the parties entitled to receive the same, upon the 
certificate of the officers designated. Although the 
complaint alleges that the money obtained upon the 
bonds issued was deposited to the credit of an account 
kept by the Chamberlain of the city of New York, as 
County Treasurer of said county, there is no statute 
authorizing or requiring any such deposit, and there- 
fore this allegation is immaterial to make out a cause 
of action, and this case must be considered as if the 
money remained in the possession and under the con- 
trol of the officer named, for the purposes designated 
in the Act, until otherwise lawfully disposed of. 

The money claimed was in the hands of the Comptrol- 
ler, to be paid by him, as required by law, to the parties 
who had a lawful right to the same, and the bonds 
upon which the money was obtained were subsequently 
taken up in pursuance of chapter 323, entitled ''An 
Act for the Consolidation of the Debt of the County of 
New York" (S. L. of 1871, p. 631), and new bonds 
issued in the place of the old ones. 

The injury complained of, and for which redress is 
sought in this action, is for issuing bonds to a larger 
amount tlian was required for the purposes named, 
viz. : the payment of liabilities against the county, 
and the appropriation of the excess of money which 
was thus raised by and for the benefit of the defend- 
ants. 
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There was no lawful authority to raise any amount 
of money beyond what was required for objects con- 
templated by the Act of 1870, before cited. The 
amount which was realized besides wliat was required 
for the payment of debts, was not for the benefit of the 
county or to pay its liabilities, or to be paid into the 
county treasury for any, purposes whatever. There is 
no law either for raising or appropriating any such 
fund beyond the liabilities of the county ; for if six 
millions or any lesser sum could be raised in this man- 
ner, then one hundred millions, or any other unlimited 
amount, might be thus obtained. 

So far, then, as the money appropriated by the de- 
fendants is concerned, it was procured without any law- 
ful authority, and, in fact, in direct violation of law, 
as the Act under which it was supposed to be obtained 
does not sanction any such proceeding. It was only 
legal debts, honest and bona fide liabilities against the 
county which were to be audited and provided for by 
the issue of revenue bonds, and none but these de- 
mands would properly come within the provisions of 
the law. 

The defendants, then, were in possession of funds with- 
out any legal sanction whatever. As they were not ob- 
tained for the benefit of the county, nor lawfully paid to 
its proper officer, I am inclined to think that the county 
was not the owner and never had lawful control over the 
money, and it never was within its lawful custody. 
While the county is liable to ttie innocent and bona fide 
holders of the bonds, issued by its proper officers in due 
form, acting under color of authority, it by no means 
follows that the funds thus unlawfully obtained, 
and which never had been lawfully paid over to the 
county for its benefit, were the property of the county. 

Even if it be conceded that the county, in its corpo- 
rate capacity, can sue, as it was neither the owner nor 
in the lawful possession of this money, it could not 
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maintain an action of the character of the one now be- 
fore ns for its recovery. 

The taxpayers can maintain no such action, nor in 
any form demand redress, as has been adjudicated by 
the Court in numerous cases. (Doolittle vs. Supervi- 
sors of Broome county, 18 N. Y., 156 ; Roosevelt vs. 
Draper, 16 How., 137; 23 N. Y., 324. See also 12 
Peters, 100.) The future taxpayers who may be called 
upon to pay the bonds, who are at present unknown, 
and some of them not in existence, are the parties 
really interested, and they cannot prosecute for the 
reason that it is not known who they are or may be. 
Unless this action can be maintained, there is, perhaps, 
no remedy. 

Assuming, then, as I think we must from the plead- 
ings, that the money was unlawfully raised, and that 
it was unlawfully received and held by the defendants, 
the question arises, and is the main question to be de- 
cided in this case, whether the people can maintain 
this action i 

It is contended by the defendants' counsel, that the 
power of the Attorney-General in England, as the 
representative of the Crown, to correct abuses or mis- 
application of trust funds, by an information in equity, 
was confined to trusts for charitable uses, and tliat 
funds of municipal corporations, which are not held 
for charitable purposes, are not considered as trust 
funds, but are regarded as the property of the corpo- 
rations, the same as estates of private individuals 
belong to them personally, and in such case, the only 
remedy, prior to the English Act of 1835, for any mis- 
application or embezzlement, was by an action or pro- 
ceeding in the name of the corporation. 

Assuming that the money in controversy was the 
property of the corporation of the city and county of 
New York, which, as already stated, is at least exceed- 
ingly questionable, it is a matter of serious inquiry how 
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tsa the English authorities sustain the doctrine con- 
tended for. 

In The Attorney-General vs. Brown (1 Swanston, 
Ch. R., 266), which was decided in 1818, an informa- 
tion in equity was filed by the Attorney-General 
against Commissioners appointed by an Act of Par- 
liament being authorized to levy a rate, not exceeding 
a certain amount, on the occupiers of all houses, &c., 
in Brighton, for paving, lighting and watching the 
town, and another rate on coal landed upon the beach, 
or otherwise brought into the town, for repairing or 
building works to protect the coast of Brighton against 
the encroachments of the sea, with power of distress 
for non-payment, &c. 

It was alleged that the Commissioners had improp- 
erly applied a large portion of the rate collected, and 
had distrained the goods of the relator for non-pay- 
ment of the duty, and the information asked for an 
account and an injunction against an undue levy, and a 
direction that they replace any sums which they had 
applied to purposes not warranted by the Act. A gen- 
eral demurrer, for want of equity, and a defect of par- 
ties, was overruled. 

The Lord Chancellor Bldon, at the close of the argu- 
ment remarked : " It is said that this is not a charitable 
use, and I am not disposed at present to consider it 
such ;" and in an able and elaborate opinion, after a 
full discussion of the case, he said, among other things : 
"I have heard nothing which prevents my concurring 
in the opinion that a parliamentary grant, destined to 
such purposes, is a gift to charitable uses. If that 
doctrine is contradicted, it must be done by higher 
authority than mine." 

Although it is claimed that this case was decided on 
the ground alone that there was a charitable use, that 
such was not the fact appears quite distinctly from 
the case of The Attorney-General os. The Mayor, &c.. 
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of Dublin, (1 Bligh, N. S. R., 312,) which is herein- 
after particularly referred to. 

The next case, in the order of time, bearing upon the 
question, is The Attorney-General vs. Heelis, (2 Simons 
& Stewart, 67). This case was decided in 1824, by the 
then Vice-Chancellor, Sir John Leach, who had been 
counsel in the caseof The Attorney-General vs. Brown. 
It was an information and bill in which ten persons 
were the relators and plaintiffs, on behalf of themselves 
and all the other tenants and occupiers of houses and 
other premises situate in Great Bolton, in the county 
of Lancaster, subject to the]rates of assessment, and en- 
titled to the benefit of certain acts of Parliament, under 
which a common was enclosed and vested in Commis- 
sioners upon trust, to apply the rents for the improve- 
ment of the town, with power to them to levy a rate on 
the inhabitants in case the rents were insufficient. An 
account was asked of the rents, alleging misapplication, 
and that a rate levied was unnecessary. A general de- 
murrer was interposed, for want of equity, whic^h was 
overruled, on the ground, among others, that funds 
supplied from the gift of the Crown, or of the Legisla- 
ture, or of private persons, /lor any legal public or ge7i- 
eral purpose, are charitable funds, to be administered 
by Courts of Equity. The case of the Attorney-Gen- 
eral vs. Brown is referred to in the opinion of the Vice- 
Chancellor, Sir John Leach, who had been counsel 
against the information in that case, and the views ex- 
pressed appear to have been based somewhat upon an 
erroneous construction given by him to the authority 
in the Attorney -General vs. Brown, which case, as will 
be seen, sustains a different doctrine. 

In The Attorney-General vs. The Mayor, &c., of Dub- 
lin, (1 Bligh, N. S. Hep., 312) decided in 1827, an in- 
formation and bill was filed in behalf of the inhabit- 
ants of Dublin paying water rates against the corpora- 
tion, stating various acts of mismanagement and mis- 
appropriation of funds arising from the rates, submit- 
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ting that the corporation were trustees under the Act 
for the rates thereby given, for uses which were char- 
itable in their nature, and charging that the conduct 
of the corporation amounted to a breach of trust, and 
praying, among other things, for a declaration and 
execution of the trust, and that accounts might be 
taken of the rates received by the corporation and 
the application thereof, that the wrongdoers be de- 
creed to replace the Tooneys they had wrongfully 
taken or misapplied, &c. It was submitted in the 
answer that the purposes specified in the Act were not 
charitable uses^ and held, (reversing the judgment of 
the Court below), that the Court had jurisdiction to 
entertain the information and bill. 

The decision of this case is not put upon the ground 
that it came within the statute in regard to charitable 
uses. Lord Redesdale, who wrote the principal opin- 
ion, at p. 341 says : "It is expedient in such cases that 
there should be a remedy, and highly important that 
persons in the receipt of public money should know 
that they are liable to account, in a Court of Equity, as 
well upon the misapplication of as for withholding the 
funds. Suppose even the case of a public accountant, 
clearly within the Act, who, having embezzled or mis- 
employed the public moneys, had rendered accounts 
which were imperfect or fabricated ; could not the At- 
torney-General, upon discovery of the fact or the 
fraud, proceed by information to recover the moneys so 
fraudulently withheld or misappropriated ? " 

Again he says : "A similar remedy is applicable, as 
I conceive, to any person having the trust and man- 
agement of public money ; any public accountant of 
any description." 

At page 347 he further remarks, "We are referred 
to the statute of Elizabeth with respect to charitable 
uses, as creating a new law upon the subject of char- 
itable uses. The statute created only a new jurisdic- 
tion — it created no new law," &c. * * * *'In 
the process of time, indeed, it was found that the corn- 
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mifision of charitable nees was not the best remedy, 
and that it was better to resort again to the proceed- 
ings by way of information in the name of the Attor- 
ney-General. The right which the Attorney-General 
has to tile an information is a right of prerogative. 
The King, b^ parens patricBy has a right by his proper 
officer, to call upon the several courts of justice accord- 
ing to their several jurisdictions, to see that right is 
done to his subjects who are incompetent to take care 
of themselves, as in case of charities and other cases." 

The Lord Chancellor ( Eldon ) in the course of the ar- 
gument, at page 334, observed that ''The case of the 
Attorney-General vs. Brown, whether ill or weU-decid- 
ed, was not decided solely upon the ground that it was 
a charitable use. Upon reflection I thought so, but the 
judgTnent rested upon other grounds T Again he re- 
marks, " In the Attorney -Oeneral vs. Brown^ the ques- 
tion was much argued whether the fund was to be ap- 
plied to a charitable use. After the argument it ap- 
peared to me that it was a charitable use. But thai 
was not the ground of the judgment in that case, 
whether it was well or ill founded ; because I was of 
opinion that the Court of Chancery had jurisdiction in 
that case, whether it was or was not a charitable use^ 
He also remarks, at page 335, that the case of the At- 
torney-General vs. Heelis weakens the authority of the 
Attorney- General vs. Brown, because much of the doc- 
trine in the former case is not reconcilable with the 
principle of the decision in the Attorney-General vs. 
Brown. That in neither of those cases did the Court 
look sufficiently into the old law upon the subject ; 
and that the research which has been made, confirms 
the decision in tlie Attorney-General vs. Brown. At 
page 357, he further states that, in the Attorney-Gen- 
eral vs. Brown, he " was of the opinion that it was not 
necessary that it should be a charitable use^ to give 
the Court of Chancery jurisdiction upon the subject." 

The case of the Attorney-General t>5. The Mayor, &c., 
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of Dublin, is a strong and decided authority for the 
doctrine that jurisdiction, exists, in all cases of public 
trust of the character indicated, in favor of the Crown. 

I think that the cases already referred to, as ex- 
plained in 1 Bligh, must be regarded, up to that time, 
as holding that a charitable use is not essential to 
maintain the action to reach moneys misappropriated 
under the circumstances stated. 

In 1835, the case of the Attorney-General v$. The 
Mayor, &c., of Dublin, was followed and sustained by 
the Attorney- General vs. The Mayor, &c., of Liverpool 
(1 Milne & Craig^ 171), where it was held that the 
Court had authority, under its general jurisdiction, to 
interfere for the protection of property vested in the 
corporation of a borough, upon the ground of a breach 
of trust committed or threatened. 

The case from 1 Bligh is cited, and at page 201 the 
Master of the Rolls remarks: "Nobody ever ques- 
tioned the right of a Court of Equity to intei-pose in 
order to see that the public duties were discharged, 
and that the trusts upon which the corporation held the 
property were duly performed." 

The injunction issued was dissolved, because the ' 
construction of the statute was doubtful, and the in- 
junction would deprive parties of the opportunity to 
exercise a right. 

The information filed in the last case cited was 
amended, and the same case is reported in 1 Keene, 
513, under the title of The Attorney -General vs. Aspin- 
wall, where the demurrer was again allowed by the 
Master of the Rolls. 

Upon an appeal to the High Court of Chancery, the 
decree of the Master of the Rolls was reversed (2 M. & 
Craig, 613). 

It should be stated that the information in this case 
was filed for the purpose of setting aside a mortgage 
and an appropriation of moneys raised by the corpor- 
ation of liverpool to endow certain clergymen offici- 
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ating in that city, made by the old corporation before 
the election of officers under the new organization, and 
it was held that, where property is devoted to trusts 
whicli are to arise at a future day, and to be exercised 
by trustees not yet in esse, an intermediate act done 
by the holders of such property, inconsistent with the 
security of the property, or the performance of the 
trusts when they shall arise, will be set aside ; and if 
the trusts are of a public nature, the Court will enter- 
tain this jurisdiction upon an information of the 
Attorney -General, notwithstanding that the Trustees, 
after they come into esse themselves, decline to inter- 
fere. The Lord Chancellor said, p. 623 : '' I cannot 
doubt that a clear trust was created by this act for 
public, and therefore, in the legal sense of the term^ 
charitable purposes, of all the property belonging to 
the corporation at the time of the passage of the Act." 
The doctrine laid down in the case last cited is in 
accordance with the decisions in the previous cases, to 
which reference has been made, as explained in 1 Bligh. 
It may be remarked that the last case was subsequent 
to the English Reform Act of 1835 (5 and 6, W. 4, ch. 
76), by which corporate funds were declared to be trust 
estates and funds of a public character, and the cor- 
porations' or local officers becoming trustees for the 
benefit of the public, who become beneficiaries under 
the provisions of the Act, and involved the construc- 
tion of some portions of that Act. This fact does not, 
however, alter the law, as settled by previous cases, as 
to the right to maintain the action, even if there is not 
a trust in the nature of a charitable use, and does not 
impair the full and direct approval of the Lord Chan- 
cellor Eldon of the doctrine which had previously been 
enunciated. Since the passage of the Act of 1835 the 
right of the Attorney-General to bring actions of a sim- 
ilar character has been repeatedly adjudicated in the 
English Courts. (See Attorney-General ex rel, the 
Mayor, &c., vs. Wilson e^aZ., 1 Craig & Philips, 1 ; The 
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Attorney-General vs. The Corporation of Poole, 2 Keene, 
190 ; same case, 4 Milne & Craig, 17 ; also, 8 Clarke & 
Finelly, 409 ; Attorney -General vs. Eastlake, 11 Hare, 
205 ; the same vs. Barrett, 3 Irish Rep., N. S. Chan. R. 
Eq., 392 ; tlie same vs. Compton, 1 Younge & Colly er, 
417.) I do not consider it important to review these 
cases at length, and will only refer to one of them, 
which directly bears upon the questions discussed. 

The Attorney-General vs. Eastlake {supra), was an 
information filed at the relation of two of tlie rate- 
payers of Plymouth against a majority of certain com- 
missioners, appointed under a local Act, who were 
authorized to levy rates for paving, lighting, &c., the 
streets of a town, and it was held that as the object 
was beneficial, not only to the inhabitants subjected to 
the rates, but also to other persons having occasion to 
visit the town, the purpose was public and charitoible 
within the meaning of the statute of charitable uses, 
and the question depends, not on the source from 
which the funds were derived, but the purposes for 
which they were applied. In this case the earlier au- 
thorities are examined and discussed at length by the 
learned Vice-Chancellor, who considered that the case 
of Heelis was overruled, and that of Brown sustained 
by 1 Bligh. He argues, at page 216, that ''all the 
cases agree that not only the particular ^t^Wc or gen- 
eral purposes expressed in the Statute of Elizabeth are 
charitable, but that all other legal, public or general 
purposes are within the equity of the statute. 

After stating a case where an Act of Parliament is 
passed for a private purpose, and for the benefit of indi- 
vidual s who are dealing with their own property, he re- 
marks, at page 222, &c., ''but when you come to the 
purpose of paving and lighting a town, which is for the 
benefit of all the inhabitants, &c.," **** ''one does not 
need to look at this recital, by which we are told that, 
amongst other things, there will be benefited The 
Royal Naval Hospital^ The Royal Barracks and 
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other public establishments. It is sufficient to say it is 
a large and general purpose for this town, although 
not beyond the limits of the town, and for that pur- 
pose certain moneys are to be levied. I cannot see 
thai the source from which these moneys are here de- 
rived, namely, from taxaiioity can make any difference 
as to the charitable or public nature^ and which would 
be attributable to the funds if they proceeded from a 
more limited sphere of bounty ; and if there be no dis- 
tinction on that ground, the Attorney-General is the 
proper person to represent those who are interested in 
that general and public or charitable purposed This 
case, then, virtually and really holds that all public 
uses are in legal eflTect charitable uses, and that funds 
raised for the general purpose of the public are within 
the rule. If rates raised for the paving of a town are 
within the rule, moneys realized under an Act of the 
Legislature, to pay debts incurred in the government 
of a great city, and in making public improvements 
for the benefit of its inhabitants and others who may 
have business there, are clearly embraced in the prin- 
ciple decided. The analogy is striking between the 
two cases, and I am unable to discover any real ground 
of distinction. 

The case of The Attorney-General vs. The Corpora- 
tion of Carmarthan (Cooper's Chan. Cases, 30), cited 
by defendants' counsel, is not in opposition to these 
views. In that case a demurrer was interposed for 
multifariousness, which was allowed, and the case was 
decided in 1805, long prior to the decisions before* 
cited, which uphold the doctrine that an action may 
be maintained by the Attorney -General, even if there 
is not a charitable use. A careful review of the Eng- 
lish cases establishes, beyond controversy, that when- 
ever an individual or a corporation have been author- 
ized by a statute to administer public funds for public 
purposes^ such person or body is liable to an action by 
the Attorney -General for any misapplication or mis- 
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conduct in the performance of the trnst. I am not 
aware of any reason why the same principle should 
not control in this case. 

The defendants* counsel rely upon the case of The 
People vs. Miner (2 Lansing, 396) as an authority in 
their behalf, which, it is claimed, being a General 
Term decision of this Court, is decisive of the question. 
The action in that case was brought in the name of the 
People against the defendants, as railroad commission- 
ers, to restrain them from issuing certain bonds, under 
an Act of the Legislature of this State, for railroad 
purposes, and it was held that neither the Code con- 
fers upon the Attorney-General the power to prosecute 
in the name of the People, nor has he such power at 
common law. The learned Judge who wrote the opin- 
ion maintains the position that the only cases in which, 
at common law, the Attorney-General was authorized 
to interfere to restrain corporate action, or was a neces- 
sary party for that purpose, were those in which the 
act complained of would produce a public nuisance or 
tend to a breach of trust for charitable uses. 

In this I think that he is entirely mistaken, so far at 
least as relates to municipal corporations, and he does 
not suflBiciently discriminate between public and private 
corporations, the difference between which should be 
borne in mind in the examination of questions of this 
character. 

It is also apparent that he has entirely overlooked the 
case of the Attorney-General vs. The Mayor of Dublin 
(1 Bligh, W. P., Rep., 312), to which he refers at page 
407, and says : "I have thus referred to all the cases 
cited in the opinion of Duer, J., except that in 2 Bligh 
N. R., 312, which I have not been able to find." 

The case is wrongly cited in 2 Duer, 668, as well as 
in 2 Lansing, and hence was not at all considered by 
the learned Judge. As this case, thus omitted, gives 
a construction to the prior decisions, and, as already 
shown, settles the law up to that period, its omission 
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destroys the force of the People vs. Miner as a binding 
authority, even if it were applicable here. The fact 
that no eflfect is given to The Attorney- General vs. The 
Mayor of Dublin, and the latter case not having been 
examined, discussed or considered, the case last cited 
is not decisive of the question now before us. 

It may also be remarked that the opinion begins 
with a decision that the merits of the action were 
against the plaintiff, thus rendering it unnecessary to 
decide the question, which was fully discussed, and 
therefore it is obiter. 

This case also holds substantially that a taxpayer 
is the proper party to bring such an action, which, if 
not erroneous, is at least doubtful, as the General 
Term in the Fourth Department have recently held the 
other way. (See Mans, opinion. Ayers vs. Lawrence.) 

With all respect which I entertain for the distin- 
guished jurist who gave the opinion referred to, and 
with all the consideration which should generally be 
given to a General Term decision, it would not be in 
accordance with well-established rules to hold that this 
case, under the circumstances, was controlling and 
decisive. 

In the case of The Attorney -General vs. The Utica 
Insurance Company, (2 John Ch. R., 371,) also cited 
by defendants, the right of the Attorney-General 
to maintain an action against a private corporation 
was considered, but that authority does not, I 
think, decide the question here involved. It 
merely related to the jurisdiction of the Court over 
offenses against a public statute, in regard to the 
business of banking, which arose on a motion made 
by the Attorney -General upon an information filed 
by him. The remarks at page 384 were not necessary to 
the decision of the case, and the authorities cited mainly 
looked the other way. But conceding that the opinion 
expressed is entitled to consideration, it is worthy of 
observation that the principle claimed to be upheld 



Digitized by 



Google 



258 

has been overruled in the English Courts by numerous 
subsequent cases. This case was decided in 1817, 
while those which we have already cited, as decisions 
of the law, were all determined at a far later period. 

The defendents also rely upon the language of Davis, 
J., in the People vs. Booth (32 N. Y., 398). This is 
not an analogous case, and the remarks there made 
were not called for in deciding the case, and therefore 
must be considered as an obiter dictum. 

It has been held that the Attorney-General may 
prosecute on behalf of the State, or the State itself, 
where a preventive remedy is called for by the circum- 
stances. (Davis vs. The Mayor of N. Y., 14 N. Y., 
626 ; The Same vs. The Same, 2 Duer, 663. See also 
11 Hare, 223.) 

In 2 Duer, b66, 667, 668, (supra), the right of the 
Attorney-General, in the name of the people, to main- 
tain an action for a public wrong is fully and ably 
vindicated, and although the authoiity of the last case 
is questioned in the People vs. Miner, I am inclined to 
think that the views expressed by Duer, J., can be up- 
held, as we have already seen, both upon principle and 
authority. 

In the People ds. The Mayor, &c., (32 Barb., 102), 
it was held by Hogeboom, J., at Special Term, that 
where there was a clear violation of law, or a clear 
misuser or abuse of corporate powers, the people, 
as representing the general public, the body of citizens 
who are aggrieved, are the proper parties to enforce 
the remedy. 

In the People vs. Lowber (7 Abb., 158), Ingraham, J., 
intimates an opinion, that in such a case as was then 
before him the Attorney-General might maintain the 
action. 

In the People vs. The Mayor (9 Abb., 253), the same 
views are expressed by the same learned Judge. In 
the People vs. The Mayor (10 Abb., 144) T. R. Strong, 
J., holds the same opinion. 
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Although the views of these distinguished Judges 
are not entirely decisive, yet they are entitled to great 
consideration. 

There are also several cases which have come to my 
knowledge, which are not reported, which are directly 
adverse to the People vs. Miner, and which involved the 
precise question which there arose ; that is, whether 
the people could maintain an action restraining railroad 
commissioners from issuing bonds. 

In the People €iV reL, Leonard Proctor vs, Swarthout, 
et ah^ which, I understand, was a similar action, Justice 
Mason, as Referee, held that the action could be main- 
tained, and in his opinion he says: "This action is 
properly brought by the Attorney -General in the name 
of the People, on the relation of Proctor. The right 
to prosecute and maintain this action is given by stat- 
ute," &c. "The Attorney-General has the right to 
maintain this suit independently of the statute at com- 
mon law ;" and cites Story's Eq. PL, Sees. 8 and 49 ; 
Mitford's Eq. PI., 21, 24, ^2 ; Bart., 102; Barbour on 
Parties, 367; Edwards on Parties in Eq., 60 and 61; 
Calvert on Parties, 301-808. 

In the People ex rel.^ Thompson et al.^ vs, Benedict 
et al.^ railroad commissioners, and others, which was 
an action to declare void certain bonds alleged to have 
been unlawfully executed by said railroad commission- 
ers, a demurrer was interposed by the complaint, and 
sustained at Special Term. Upon an appeal at General 
Term in the Third Judicial District, before Justices 
Hogeboom, Peckham, and Ingalls, in March, 1870, 
Hogeboom, J., delivering the opinion, it was decided 
that the action was properly brought in the name of 
the People, and the demurrer overruled. The learned 
Judge said : "I think, under our statutes authorizing 
suits to be commenced by the Attorney -General to re- 
strain corporations from exercising unlawful powers 
and individuals from exercising corporate rights and 
privileges not granted to them by any law of the 
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state, and under the well-established powers of a 
Court of Equity, this suit is well brought in the name 
of the people. 

This case involved the same question as the People vs. 
Miner, and is similar in its leading features The ac 
tion could not be maintained without a decision of this 
very point in favor of the plaintiff, and as it is not ap- 
parent that any consideration bearing upon the ques- 
tion was overlooked, I am at a loss to see how it can 
be disregarded as a binding authority. It is, at least, 
entitled to as much weight as the People vs. Miner. 

After a careful examination of the cases bearing 
upon the question considered, my conclusion is, that 
the action is properly brought by the Attorney-Gene- 
ral in the name of the people, and can be maintained 
in its present form. 

Where a public right is infringed upon, the State, 
by the Attorney-General, may bring an action for the 
benefit of the people at large, or of a portion of the 
public. Such a rule cannot be confined merely to pub- 
lic nuisances. Many wrongs may exist without a 
remedy, except through the intervention of the State, 
and it seems to me that there is nothing inconsistent 
with the principles upon which our government is 
founded and administered, to allow the chosen officer 
of the people, in their own name, to prosecute an ac- 
tion of this chamcter, having in view the protection of 
the interests of the public against those acting as trus- 
tees on the behalf of a municipal corporation. There 
is no provision of the Revised Statutes, or the Code, 
inconsistent with such course of procedure, and I ap- 
prehend no danger can arise from the abuse of such a 
power, as it is always the subject of legislative restric- 
tion and regulation. This is the extent to which it is 
necessary to go to sustain the plaintiff's action. 

Nor is there, in my opinion, any substantial ground 
for claiming that the action cannot be maintained in 
equity because a money judgment is demanded. 
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The Code has abolished the distinction between law 
and equity, and the equitable character of the claim is 
not less apparent because money was unlawfully 
raised and misappropriated. 

That the recovery of money may be a part of the re- 
lief demanded in an equitable action, is also abund- 
antly established by authority. This was a part of the 
relief demanded in the Attorney-Q^eneral vs. The Mayor 
of Dublin ; and Lord Eedesdale, in his opinion, as we 
have already seen, puts the question whether the At- 
torney-General could not proceed by information "fe 
recover the moneys so fraudulently withheld or misap- 
propriated." See, also, Attorney -General vs. Comp- 
ton, 1 Yotinge & Collyer's R., pp. 417, 426, 427. 

If an accounting can be demanded in such a case, it 
seems quite clear that where no accounting is required, 
because the amount misappropriated is fixed and deter- 
mined, that a recovery of the money in the hands of 
the parties may be demanded. If money could not be 
demanded in an action in equity, in cases of public 
trust, the equitable remedy would fail in many cases. 

If the views expressed are correct, then it is not neces- 
sary to consider the question whether the Board of 
Supervisors or the County, even if there was a right in 
either of these bodies to sue, has authority to bring an 
action on behalf of the County. 

In The Attorney -General vs, Wilson, (1 Craig & 
Philips, 1,) before cited, where the wrong-doers were 
officers of the borough of Leeds, the Lord Chancellor 
expressed an opinion (at page 23) that although the 
Attorney-General might assert the right of the public 
in an information, *'if, before the Act passed, a corpo- 
ration might, in a proper case, institute a suit for the 
purpose of setting aside transactions fraudulent against 
it, though carried into effect in the name of the corpo- 
ration, that right cannot be affected by the Attomey- 
GeneraLhaving a power to complain of the transac- 
tion." According to this intimation there may, per- 
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haps, be two rights of action which are not incon- 
sistent. 

It is not, however, necessary to determine this point, 
and it is of no consequence, whether the county has the 
power to sue, if that right exists in the People. 

It is quite enough that the action can be maintained, 
in its present form, in the name of the People, to up- 
hold the complaint. 

Nor is it, in my opinion, necessary that the county 
should be made a party in order to maintain this ac- 
tion, were they entitled to the money. In most of the 
cases cited, which related to the rights of municipal 
corporations, these municipalities were not made par- 
ties. Such was the fact in reference to Dublin, Bright- 
on, Liverpool and Leeds. 

The averment of collusion in the complaint was not 
essential, and this, as well as such portions of the com- 
plaint as set forth facts not material to sustain the cause 
of action, upon the grounds already discussed, are re- 
dundant, irrelevant and immaterial. They furnish no 
ground for demurrer, and might have been stricken 
out, if a motion had been made at the proper time, or 
may now be disregarded as surplusage. 

The question raised, as to the disposition to be made 
of the money which may be realized if a recovery be 
had, is of no impoi-tance, if, as the authorities hold, 
the action can be maintained. It may, however, be as- 
sumed, I think, that the Xiegislature of the State, in its 
wisdom, will make such provision for its appropriation 
as will be just and proper, and the circumstances of 
the case demand. 

Some other questions are raised by the defendants' 
counsel, but these are not of sufficient importance to 
demand discussion. 

The order appealed from must be affirmed with costs, 
with leave to amend in twenty days after service of 
order, upon payment of costs. 

The decision of the case of The People os. CouaoUy 
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depends mainly npon the questions already discussed, 
and as no additional points are presented, which au- 
thorize a reversal of the order in the latter case, it must, 
for the reasons stated, be affirmed, and the same order 
made in all respects. 

Potter, jr., wrote for affirmance, and 
Pabeeb, jr., for reversal. 
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COURT OP APPEALS. 



The People op the State op New 
York, 

RespondeTii^ 



I Statement forVjESJiBf 
agst. ' the AppeUatU, 

Thomas C. Fields, 

AppeUarU. 



Appeal from a judgment of the General Term of the 
Third Department, affirming a judgment in favor of 
plaintiff entered upon a verdict directed by Hon. Peter 
S. Danforth, at the Albany Circuit in May, 1873 (fols. 
78, 137), under exception by defendant. The verdict 
was for $664,062.73. The jury also found specially 
under the direction of the Court ** that no sum beyond 
$60,000 had been found due under the Act of 1869, be- 
fore the passage of the Act of 1870." (Fol. 138.) 

Judgment was entered and filed July 1, 1873, for 
$664,062.73 damages and $9,689.07 costs. (Fol. 83.) 

The action was brought to recover the moneys for 
which judgment was recovered, upon the allegation that 
they were unlawfully and fraudulently paid by the 
Comptroller of the City of New York to the defendant, 
as the assignee of several parties who claimed pay as 
members of certain engine companies of that city, 
under an Act of the Legislature passed May 12, 1869 
(fol. 22), and a supplementary Act passed April 26, 
1870. (Fol. 27.) 

Various allegations of fraud were made in the com- 
plaint, all of which were denied in the answer, and of 
which no proof was given on the trial. 

The complaint charged collusion between the sev- 
eral officers of the city and county and the defendant, . 
to shield him from prosecution for the recovery of these 
moneys (fol. 34). This was denied by the answer (fol. 
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61), and was ansustained by any proof upon the trial. 

The complaint farther charges that defendant was 
a member of the Legislature of 1870, and voted for the 
Act of that year, and organized measures for procuring 
its passage (fol. 31). The answer admits the alleged 
membership and rote, but avers that the provision in 
question was a section of the city tax levy, and that 
his vote was for the General Act, without knowledge 
that it contained the section in question (fol. 57). It 
denies the allegation that defendant arranged or organ- 
ized measures to procure the passage of the Act (fol. 
60). No proof was given upon the subject. 

The sections of the Acts of 1869 and 1870 are as 
follows : ''The Comptroller of the City of New York 
is hereby authorized and directed to audit and ad- 
just and pay the claims, not to exceed the sum of 
$50,000, of members of Engine Companies Numbers 
36, 87, 38, 39 and 40, and Hook and Ladder Companies 
Numbers 13, 14 and 15, which were organized under 
the direction of the Commissioners of the Metropoli- 
tan Fire Department, between the 10th and 31st days 
of October, 1866, and described in the Report of said 
Commissioners for the years 1865 and 1866, as ' sub- 
urban companies.' The said Comptroller is hereby 
authorized and directed to raise the money necessary 
to pay the sum or sums which vaay he found due 
said members of said Fire Department on said claims, 
as aforesaid, on the stocks of the City of New York, 
issued in the usual form, said fitock to be called the 
' Fire Department Stock,' payable thirty years after 
its date, and to bear interest not to exceed seven per 
cent, per annum." The section then directs an annual 
tax to pay interest and create a sinking fund. (2 Laws 
1869, p. 2,131.) 

'' The Comptroller of the City of New York is hereby 
authorized and directed to pay tlie claims which hate 
heen found to he due to the members of Engine Com- 
panies Numbers 36, 37, 38, 39 and 40, and Hook and 
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Ladder Companies Numbers 13, 14^ and 16, nnder the 
proTisions of Section Seven, Chapter 876, Laws 1869, 
and to raise the additi^mal cmumnt required for such 
purpose^ by the issue of stocks of the City of New 
York in like manner as provided by said Section Seven, 
of Chapter 876, Laws 1869, and the interest and princi- 
pal thereof to be raised also in the manner therein pro- 
vided.'' (1 Laws 1870, p. 892.) 

It appears by the complaint (fol. 9) and answer (foL 
43) that the Metropolitan Fire Department and the 
Engine and Hook and Ladder Companies mentioned 
in the quoted sections of the Acts of 1869 and 1870 
were organized under the Act of 1865 — the latter in 
October of that year — who continued in service until 
January 1st, 1868. 

The claim of these firemen was that they were en- 
titled to the same rate of compensation as was paid to 
the firemen of the city generally. It was so allowed 
and paid (fols. 101, 127). (See also the Schedules.) 
The rate of compensation was ascertained *' from the 
Report of the Fire Commissioners and the law which 
fixed the rate of compensation." (Fol. 120.) 

The averments in the complaint relative to the Report 
of the Commissioners of the Fire Department (fol. 10, 
&c.), and to the communication of such department to 
the Legislature of 1868 (fols. 15 to 22), are denied by 
the answer, except as to the amount involved in the 
claim of these companies which is admitted (fols. 44 to 
47), and are entirely unproved. 

The allegations, that there was nothing due to these 
claimants (fols. 14, 28), are denied (fol. 63). Nothing 
properly appears upon the case, beyond the laws 
above recited, enabling the Court to determine, as an 
original question, upon the validity of the claims thus 
made and adjusted, unless it be the proof that the 
claimants were paid at the rate allowed other firemen, 
that being ascertained from the Report of the Commis- 
sioners, and the law by which it was established 
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(fol. 120). In this respect the plaintifi's case seems to 
rest altogether upon the theory that the 'payment of 
the claims was not authorized by the Acts of 1869 and 
1870. 

The City was made a defendant and answered. The 
answer was subsequently withdrawn (fol. 67). No 
judgment was entered against it. (Fol. 82.) 

At the close of the evidence defendant moved for a 
non-suit, which was denied and exception taken 
(fol 134). Defendant asked the Court to rule that he 
was not liable beyond the money he received for his 
compensation. This was refused under exception 
(fol. 136). The Court was requested to submit to the 
jury the question as to the amount found in the 
Comptroller's office to be due claimants under the Act 
of 1869. This was also refused, and defendent ex- 
cepted (fol. 136). The Court had previously re- 
jected evidence to show that defendant acted as an at- 
torney in the collection of these moneys, and paid the 
surplus beyond his agreed fee to his clients. (Fol. 
132.) 



POINTS. 

I. — No right of action against the defendant, of any 
character, in favor of any party, was shown on the 
trial. 

First : The case, as presented by the evidence, is a 
simple action, brought by a debtor against the attor- 
ney of his creditor, to recover back money paid him as 
such attorney, upon the ground that the claim upon 
which it was paid was unfounded ; and this, after the 
attorney bad accounted with his client. 

The professional relation of defendant and his set- 
tlement with his clients must be assumed, under the 
offer to prove those facts (fol. 132), for the purpose of 
this proposition. 
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The nnproven. allegations of collusion and fraud, of 
which the complaint is largely composed, will not be 
suffered to embarrass the case. They answered their 
temporary purpose, and are sufficiently characterized 
by the circumstance, that although prominent and in- 
fluential upon popular and judicial judgment, not the 
slightest effort was made on the trial to sustain them. 
An effort was made to prove that defendant officiously 
pressed the claims in the Comptroller's Office, but it 
signally failed (fol. 125). He appears to have acted 
legitimately as an attorney, manifesting certainly no 
more ardor than properly belonged to one uniting the 
incompatible but lawful relations of attorney and 
assignee. 

The denied charge, that defendant falsely and cor- 
ruptly fabricated these claims (fols. 29, 54), is not 
only without evidence, but the testimony on the part 
of plaintiff repels it. The proofs presented to the Comp- 
troller (fol. 183, &c.), show that the claimants were 
I)aid only for actual service rendered at the compensa 
tion fixed by the Metropolitan Fire Commissioners. 
The oral testimony affirms the same fact (fols. 101, 
120). Each claimant verified his term of service, and 
testified to non-payment of his claim. 

In the absence of all other proof, a legal and just 
demand, to the full amount paid, was established. The 
Court will take judicial notice of the official character 
of defendant, and it was proven that he appeared be- 
fore the Comptroller ''as counsel and advocate of the 
claims." (Fol. 124.) 

Irrespective, therefore, of any aid derivable from 
the Statute of 1870, it appears only that defendant, as 
attorney, presented to the proper city officer claims on 
behalf of clients, received payment, and delivered pro- 
ceeds to his principals. The propriety of the first 
payment of $49,277.34 (fol. 93), under the Act of 1869, 
is not disputed. The Comptroller had ample power 
by virtue of his office to make the additional payment 
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of 1870, without the authority of the Special Act of that 
year. (1 Laws of 1870, p. 374.) 

Second: The proposition is therefore maintained, 
that defendant has been adjudged to repay money 
collected by him as attorney for another, after it 
passed to his principal, upon the unsupported allega- 
tion that the claim and payment were unfounded and 
fraudulent. If this be so, it is manifest that the recov- 
ery is upheld by no principal of law or justice. 

Third : Assuming that defendant, as attorney, pre- 
sented the claim and obtained payment under the law 
of 1870, without legal right, and that the Comptroller 
paid under a misapprehension of the Act, and without 
authority, defendant was not then liable. 

(1st.) There is not the slightest proof or justifiable 
suspicion that defendant doubted the integrity of the 
claim. He believed it collectable without legislative 
aid (fol. 58). There is not even evidence disputing 
its validity. Granting, however, its invalidity, and 
that defendant was conscious of its injustice, is the 
doctrine to be affirmed that an attorney is civiUy liable 
for money he collects and pays to his client upon a dis- 
honest demand ? 

The question is not changed by the circumstance 
that the payment was obtained from a municipal 
officer. Application to him for payment was regular. 
He was the financial officer of the city. There is no 
charge in the complaint of collusion with him prior to 
the payment. The judgment must be sustained, if at 
all, upon the extreme theory that an attorney is liable 
to an action for money collected by him for another 
upon an inequitable demand. 

(2d. ) Concede, further, that defendant knew the claim 
to be fraudulent, and as attorney, nevertheless under- 
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took its collection and enforced it, without resort to 
collusion or device, by simple diligence and energy, 
however unprofessional and reprehensible such con- 
duct may be, there is no law rendering him liable to a 
civil action. Counsel often doubt the uprightness of 
their cause. Not unfrequently they consider it iniqui- 
tous. Whatever may be their various conceptions of 
duty under such circumstances, no court has adjudged 
that the rule of action approved and practiced by Laid 
Brougham exposed them to liability for all the money 
they unrighteously recovered. 

(3d.) In the entire absence of all evidence of fraud, with- 
out any impeachment of the honesty of the claims col- 
lected by defendant, he cannot, at any rate, be made re- 
sponsible beyond the sum in his hands. If he acted up- 
rightly and conscientiously as attorney for these claim- 
ants, in good faith, asserting rights he believed to be 
legal (and there is no substantial dispute of that as- 
sumption), the utmost limit of his obligation, moral 
or legal, would be to return what he has retained. 
Neither morals or law justify that exaction. But the 
most £Eistidious judgment would not require him to be- 
come sponsor for the honor and responsibility of his 
clients. 

Fourth : Granting, again, that the claim was un- 
founded, plaintiff and all others are estopped from 
claiming reimbursement. At the least, the demand 
was colorable. It was apparently supported by law 
and equity. It was presented by parties who had 
served the city, and who claimed and received pay 
at the rate of compensation allowed to others. The 
application was made to the proper financial officer 
of the city government. Acts of the Legislature em- 
powered him to adjust and pay the claim. If it shall 
be concluded that these Acts did not authorize the ex- 
tent of payment made, that will, probably, be found 
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a debatable, and, at the worst, a dubious question^ 
about which lawyers might reasonably diflTer. 

The case then assumes the aspect of a doubtful claim 
urged by an attorney for his client, before a city oflS- 
cer authorized to audit and pay its just amount, fol- 
lowed by deliberate and protracted investigation and 
final adjustment and payment, without complicity or 
fraud. It is submitted that this constitutes a stated 
and settled account, conclusive upon all parties. 
There is no mistake to be rectified. No fact was mis- 
understood. No miscalculation occurred. If there 
was any error, it was purely one of law. 

Fifth: It may be added, argumentatively, that 
had it been proved, as alleged, that the companies 
composed of these claimants, had' been awarded by 
the Commissioners and paid an inconsiderable amount 
(fol. 13)j their demand for further pay can scarcely be 
stigmatized as fictitious and fraudulent, in fiace of its 
ostensible fairness and of the Act of 1869. The latter, 
at least, adjudges an equity to the limit of $50,000. 
And no reason has yet appeared why it should not be 
allowed to the amount paid other firemen, as fixed by 
law (fols. 101, 120). 

Sixth : If the preceding views be incorrect, the ac- 
tion cannot be maintained, for the reason that the 
moneys claimed were demanded and paid by the au- 
thority of the Legislature expressed in the Act of 1870. 

(1st.) Plaintiff insists that the Act of 1869 limits the 
compensation to be made to the sum of $50,000, and 
that the Act of 1870 is either a nullity, or must be 
deemed to apply only to the balance of $722.66, re- 
maining at the time of its passage unpaid, as required 
by the Act of 1869. 

(2d.) In the construction of these Statutes, it is to be 
considered : First : That the Legislature were fully 
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apprised of the amount of the claim (fols. 20, 46 , 
Second: That if the claimants were entitled at all, 
they were so to the fall amount, there being no evi- 
dence of any discrimination as to pay, between them 
and the other firemen. 

(3d ) Under these circumstances, the words, ' * not to 
exceed the sum of $60,000," will be accepted as a limi- 
tation, only upon the sum thea to be paid by the 
Comptroller. The provision appears in the annual 
city tax levy, designed only to furnish means to main- 
tain its government for the current year. The justice 
of the claims is recognized. The Comptroller is di- 
rected to audit and adjust them, and to pay not to ex- 
ceed $50,000. |The restrictive words do not, necessa- 
rily, refei; to the audit. They may be satisfied by ap- 
plication lo the payment then to be made. 

(4th.) If it were the intent of the Legislature to ex- 
tinguish a claim of more than half a million, appro- 
priate words to that end would have been employed. 
The payment would have been declared to be in satis- 
faction. The idea of a compromise would have been 
suggested in some form. 

The requirement of an audit and adjustment is in- 
consistent with this idea. If a claim of this large 
amount was to be satisfied by the payment of an ascer- 
tained and declared sum, there was not the slightest 
need or propriety of an audit, involving a laborious 
and dilatory accounting. It cannot be supposed that 
the Legislature contemplated a possible reduction of 
the claim below $50,000, through the process of an ad- 
justment by the • Comptroller. The aggregate of ser- 
vice by the changing members of these companies was 
unquestioned and is admitted by the pleadings (fols. 
9, 43). The only point made is as to the rate of com- 
pensation. These claimants demand pay according 
to the allowance made to the regular firemen. They 
were entitled to that or nothing, as the proofs stand. 
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(6th.) All doubt as to the intent of the Legislature 
and the effect of the Act of 1869 is resolved by that of 
1870. It directs the Comptroller to "pay the claims 
which have been found to he due to the members" of 
the named companies, under the Act of 1869. 

(a.) The evidence incontestably establishes that the 
whole amount claimed had then been found due. The 
aflSdavits presenting the claim were filed with the Comp- 
troller prior to the Act of 1870, with the exception of 
two taken on the day it passed (fols. 1188-1206), and 
five tiled subsequently in the same month (fols. 1161, 
1181, 1182, 1184, 1198). The great bulk of them had 
been submitted, from time to time, months before the 
first payment (fols. 183 to 790). It was exceedingly 
laborious and tedious to gather them, many being pro- 
cured from distant Counties and States. The precise 
time of their jJresentation is unimportant, if it shall ap- 
pear that the Comptroller settled the principle and 
mode of his audit 

Plaintiffs introduced what is called '' the summing 
up or bill" (fols. 92, 142). That was the first paper 
read, and to it were attached the voluminous schedules 
which follow (fol. 99), excepting Exhibit 6 (fol. 796), 
and including the statements from fol. 804 to fol. 1157. 
It will be observed that the members of each company 
are tabulated in two forms, the one of which exhibits 
in columns the total service of each fireman— the whole 
amount claimed — the amount paid and the balance due. 
These were prepared, as shown by the cross-examina- 
tion of Mr, Storrs, under the Act of 1869 (fol. 99, &c). 
Additional claims were afterward submitted by aflB- 
davit, and some errors were discovered in the computa- 
tion. After the Act of 1870 new schedules were pre- 
pared, adding the new claims and correcting the 
mistakes, being merely in review of the first, and sub- 
stantially the same. (Fols. 103, 117.) 

It is plain, therefore, that the audit and adjustment, 
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under the Act of 1869, included all the claims, except 
the few added after the Act of 1870, and that they were 
recognized by the Comptroller to their full amount. 
He directed the preparation of the schedules (fol. 120). 
And Mr, Storrs^ Deputy Comptroller, at the time of 
the first payment, announced that "the Comptroller 
could then pay only ten per cent, of the amount then 
found due^^ (fol. 107), the payment being substantially 
at that rate. (Fol. 100.) 

(&.) The Act of 1870 assumes and declares that the 
claims in question '* have been found to he due^'^ under 
the Act of 1869. 

Its provisions indisputably show that the Legis- 
lature of 1870 did not understand their amount to be 
limited to the $50,000, directed by the Act of 1869 to be 
paid, or intend the Act of 1870 to be restricted to the 
balance remaining unpaid under that of 1869, because, 
firsty the Act of 1870 directs the Comptroller " to raise 
the additianal amount required " for its purpose by the 
issue of stock. If no claim beyond $60,000 had been 
found due, it is plain that no ^^ additional amount ^^ 
was necessary to be raised by the issue of stock, or 
otherwise ; second, if only $50,000 had been found 
due, there was no need for the supplementary 
Act of 1870, as that of 1869 gave full direction and 
authority for the audit and payment of that sum, and 
provided means for its satisfaction. The result, there- 
fore, of the construction sought to be given by com- 
plainant nullifies the Act of 1870, contrary to a 
cardinal rule of interpretation ; thirds it is ludicrous 
to suppose that the Legislature would not only multi- 
ply needless commandments to the Comptroller to 
pay an audited claim, but direct the issue of city 
bonds running thirty years to enable the payment of 
$722.66. 

(c.) The Act of 1870 thus becomes an absolute recog- 
nition of the entire claim, and is a positive direction 
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for ite satisfaction. At all events, it is an implied 
affirmation that, under the Act of 1869, more than the 
sum of $50,000, for which it provided, had been found 
due, and that amount is demonstrated by the evidence 
to be that ultimately received by the defendant, less 
the five claims presented subsequent to the passage of 
the Act. This must be so, or the Act of 1870 must be 
annulled by judicial construction. The folly must be 
imputed to the Legislature of enacting a law without a 
subject on which it could operate. The fundamental 
canons of construction, that effect must be given to a 
statute, if possible, and that an absurd conclusion 
must be avoided, if it can be, must be disregarded. 

If there be any question upon the evidence as to the 
amount found to be due by the Comptroller, under the 
Act of 1869, it was error in the Court below to direct a 
verdict for plaintiff. Defendant requested the submis- 
mission of that question to the jury. (Pol. 136.) 

Seventh : Hence it would seem to be incontestable 
that the Comptroller of New York paid and defend- 
ant received the moneys charged to have been fraudu- 
lently and illegally obtained under the authority and 
by the unequivocal declaration of the Legislature. 
This action presents the singular paradox of an ar- 
raignment for fraud by the Attorney-General, in the 
name of the people, of a citizen acting by the authority 
of the people, through their Legislature. 

Eighth: It is needless to discuss the pertinency 
and effect of the circumstance that defendant was a 
member of the Legislature of 1870. There is no testi- 
mony raising any imputation of corrupt conduct or 
neglect of duty in that station. The complaint states 
no facts justifying any such charge. There is an ob- 
scure suggestion to that purport (fol. 31), but it is 
met by the answer (fols. 58, 60), and is unsustained 
by proof. 
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Ninth : There is no pretence in the evidence for 
the suspicion that defendant practiced any fraud or 
device, or exerted any influence upon the Comptroller 
or his subordinates. The proceedings in that office 
appear to have been wholly uninfluenced and rigidly 
accurate. An unfortunate attempt was made in that 
direction. (Pol. 124.) 



II«— If any right of action against the defendant 
appears, it is not vested in the people or State. The 
plaintiff is not the real party in interest. 

First : The plaintiff certainly was not, at the time 
of the alleged misappropriation, the owner of, or pecu- 
niarily interested in, the fund charged to have been 
fraudulently obtained. It belonged entirely to the 
City or County of New York, and for the purpose of 
the argument it is immaterial which. 

The several laws affecting the question of title leave 
it somewhat confused. The fund was destined to the 
payment of the members of the Fire Department. 
That was created by the Act of 1865 (L. 1865, p. 395), 
which constituted the Cities of New York and Brook- 
lyn, *'tlie Metropolitan Fire District of the State of 
New York," to be governed by four Commissioners. 
By it (§ 12) the Comptroller of the City was to borrow, 
on the credit of the city, the money necessary for its 
maintenance during the year 1865. By § 16, the Board 
of Supervisors of the County is directed to raise an- 
nually by taxation the sums of money required by the 
estimates to be furnished by the Commissioners, which 
were to be deposited with the Treasurer of the State to 
the credit of the department, and drawn by its treas- 
urer. All property pertaining to the Fire Department 
of the city was to be turned over to the new organi- 
zation, the title remaining in the city. (§ 17.) 
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It was under this Act that the Commissioners, by 
regulation and estimate, provided for the payment of 
firemen, although it confers no express authority to 
that effect. 

The right of this Metropolitan Fire Department to 
the fund in question (§ 22) might be plausibly argued, 
were it not for the Acts of 1869 and 1870. These 
award additional compensation to specified companies, 
against whom (it would seem) the Commissioners had 
made a discrimination claimed to be unequal. They 
direct it to be paid by the Comptroller of the city, 
tlirough the issue of city bonds, which were to be re- 
tired by a tax imposed by the Board of Supervisors 
of the county upon the taxable property of the city 
and county. They exclude the possibility of right in 
the Metropolitan Fire Department, or its treasurer, or 
the Treasurer of the State. The object to which the 
fund was devoted was the protection of the inhabitants 
of the City and County of New York. It was contrib- 
uted by them through taxation upon their property. 
It was to be dispensed by their officers. It was theirs 
originally, and continued theirs except for the special 
use to which it was devoted. 

This title was not personal to the individual tax- 
payer. It was vested, like as any other collected tax, 
in the county representing its inhabitants. The legal 
title was in the county, the beneficial interest in the 
tax-payers. In support of the intervention of the 
State by this action, it has been said that the tax-pay- 
ers being the parties really interested, there was an 
imperative necessity for the interposition of the State ; 
that changing population and the vicissitudes of soci- 
ety forbid the ascertainment of the real beneficiaries 
and the equitable distribution of the fund when re- 
covered. The answer is that the county represents all 
its inhabitants in their county interests. The succes- 
sion of generations, changes of residence, deaths and 
births, have no intelligent bearing on the argument 
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It is to escape these embarrassments that the corpora- 
tion is created. It neither dies or absconds. It is the 
same legal entity through all changes, losing no ca- 
pacity or power, and representing always the fluctu- 
ating population within its borders. It neither ac- 
quires or loses any right when a citizen dies, or re- 
moves, or a new dweller is acquired. Removal or 
death may affect the rights of individuals, but does 
not impair or enlarge the rights of the aggregate pop- 
ulation claiming through its legal organ. Otherwise 
it would be impossible to maintain government. The 
constant and manifold alternations of society would 
effectually prevent the ascertainment of legal right, if 
individuals are to be regarded. In every conceivable 
case where a municipal corporation should assert a 
legal right and remedy, this suggestion of changed 
personal interests would interpose a barrier to relief 
and invoke the aid of the State. 

It has been asked, on the supposition that the Leg- 
islature had forbidden the payment of this money, 
after it was raised, to whom would it belong, and 
answered by the querist '*not to the County or the 
Supervisors. They had no lawful authority to apply 
it to any purpose." 

This is an extraordinary proposition. By command 
of the Legislature, the Supervisors raise money by 
tax for a special object. Before its application, the 
object is removed, and counsel argue that the fund 
does not belong to the Municipality but to the State. 
Certainly it is the property of the county. Its bonds^ 
on which the money was procured, are outstanding, 
and are to be paid by the county. Can it be plausibly 
contended that the State may seize the fund and leave 
the county to tax its citizens for the payment of its 
bonds? The State cannot thus confiscate property. 
Obvious justice and strict law demand the appropria- 
tion of the fund to the redemption of the bonds. If 
not, it would still be county property — proceeds of its 
credit— applicable to its use. 
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Second: Whether the money 'belongs to the Met- 
ropolitan Fire Department or to the City or County, 
either was competent to sue for its recovery. The 
power in each case is conferred by express Statute. 

The County of New York derives its organization 
from the same Act forming the other counties of the 
State. These "civil divisions" were re-affirmed by 
the Revised Statutes. New York is designated a 
County in the same section and manner as the others. 
(1 R. S., p. 83.) 

Each County thus created has capacity, as a body 
corporate (among other things), to purchase and hold 
lands for the use of its inhabitants — to purchase and 
hold personal property — to regulate and dispose of its 
corporate property — and to sue and he sued in the 
name of its Board of Supervisors. 

By the Constitution of 1846 the City and County of 
New York was constituted into fonr Senate Districts 
(Article 3, § 3). The County of New York was treated 
as such, in the apportionment of Members of Assem- 
bly. (§5). 

The Legislature has repeatedly provided for the gov- 
ernment of the County of New York, recognizing it a 
County. By an Act passed in 1870 (p. 481), the Mayor, 
Recorder and Aldermen of the City were made the 
Board of Supervisors of the County. The Finance 
Department of the City was, by this Act, charged with 
the like powers and duties, " in regard to the fiscal 
concerns of the Board of Supervisors," as it exerted 
for the city. And all vouchers for moneys, drawn by 
the Board, were to be allowed by the Auditor and ap- 
proved by the Comptroller. By § 2 of another Act of 
the same year, provision was made for actions and judg- 
ments against the County (p. 878). And by § 4 of this 
latter Act, the capacity of the County to contract and 
incur liabilities is recognized. 

It is manifest that the County of New York is a 
corporate body, empowered to hold real and personal 
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property, and to regulate and dispose of it ; to sue and 
be sued, and to assert its legal rights in every capac- 
ity pertaining to an individual citizen. In these 
respects it has the same rights and privileges, with 
the same power of assertion and protection, as belongs 
to the City of New York. 

If it be supposed that the city and county are so 
blended by territorial identity, community of oflScers 
and common interests, as to supersede the latter organ- 
ization, a new mode of repealing Statutes is discov- 
ered. A merger like this would not aid this action. 
If the city has absorbed the county, by representing 
the same population and interests, it has adequate 
ability to sue. The Court of Appeals, however, recog- 
nizes the Board of Supervisors of the County of New 
York as a competent party to an action. 

The People v. Superrisors, 84 How. , 379. 
The People v. Supervisors, 82 N. Y., 482. 
Bank of Commonwealth o. Meyer, 43 id., 187. 
Kewman v. Supervisors, 45 id., 676. 

Perfect title and perfect ability to assert it are there- 
fore shown in one or the other. If this be so, it is dif- 
ficult to imagine any principle entitling the State to 
prosecute. Upon the argument on Demurrer at General 
Term, it was supposed to be found in English authori- 
ties, maintaining the authority of the Attorney-General 
of England to enforce the observance and performance 
of public trusts. The analogy is imperfect, and the 
principle inapplicable for several reasons : 

(1st.) The doctrine was upheld on the ground of 
necessity, because there was no other party able or 
willing to enforce a remedy. Hence it was argued in 
this case that the tax-payers were the parties in inter- 
est — that neither they or the County could sue — and it 
was the duty of the State, through the Attorney- 
General, to interfere for their protection. Under the 
allegations of the complaint, admitted by the demurrer, 
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this seemed to be so. Conspiracy, collusion and fraud 
were charged and undenied. Assuming the complaint 
true, the local authorities were paralyzed; the tax- 
payers could not maintain suit, as the law then was, 
and the alleged plunderers rejoiced in impunity. This 
was the main ground of the decision of the General 
Term upon the demurrer. 

The case now presents entirely diflFerent features. 
There is no pretence of combination between the defend- 
ant and city or county officials. There is no proof of 
fraudulent representation or artifices practiced by 
defendant. And it would seem to be indisputable that 
eitlier the city or county might enforce the trust. 

(2d.) Granting, in the fullest sense, the power claimed 
for the Attorney-General of England, it by no means 
follows that like authority is vested in the State of 
New York, or its Attorney-General. The former flows 
from royal prerogative. The latter rests upon statutory 
conferment. The essential difference in the forms of 
government of the two countries distinguishes the 
functions of the two officers. The one represents the 
king, as pater palri(jByi>ossessing *' all the rights which 
the king hath, as Chief of the Kingdom and as trusted 
with the execution of the laws." (Tomlin's Law Diet., 
Title Prerogative.) Upon his own volition, in the exer- 
cise of this broad authority, he may move any pro- 
ceeding of a public nature. The other is an officer of 
limited and express powers. He represents no sover- 
eignty. The Legislature is the only omnipotent agent 
of the people. The State, as a body politic, is but an 
aggregation of officers and agents, each with defined 
duties and limited powers. The Attorney-General has 
no plenary authority. He can only act as the law 
authorizes him. There is no original, inherent author- 
ity in the State or any of its officers. All are but 
creatures of the people, having power only as it is ex- 
pressly bestowed. From what source does the Attor- 
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ney-General of New York derive his right to bring this 
action } The Legislature has not directed it. No 
statute confers it. It is made his duty " to prosecute 
and defend all actions, in the event of which the people 
of this State are interested." But the people have no 
interest, in the sense of the statute. Doubtless they 
are interested in preserving the purity of public office 
and promoting the prosperity of every division of the 
State. This is not the interest forming the foundation 
of a civil action. Neither [the State or the Attorney- 
Gteneral is constituted the guardian of public morals, 
or possesses inherent power over public trusts. 

The People v. Mayor, 27 How. Pr., 84. 
The Same v. Booth, 32 N. Y., S97. 
The Same v, Clark, 58 Barb. , 176. 
The Same v. Mmer, 2 Lan., 896. 

(3d.) Undoubtedly, at Common Law, the Attorney- 
General may bring actions to restrain purprestures 
and nuisances upon public property. 

Dayis v. Mayor, &c., 14 N. T., 506, 526. 
The People®. Vanderbilt, 26 id., 287. 

This class of authority gives no countenance to this 
action. A purpresture is an invasion of the right of 
property in the soil, while the same remains in the 
king or the people. A nuisance is an injury to the 
Jus pvhliewm or common right of the public. 

The People v. Vanderbilt, 26 N. Y., 293. 

The definition illustrates the question under discus- 
sion. In these cases the Attorney-General may sue, 
because either the property of the people or their com- 
mon right is invaded. 

And in the last cited case, Justice Selden declares 
that ''the title to the land being vested in the city, 
there could be no purpresture^ and as the defendant 
acted under the authority of the city, &c.," it was 
necessaiy to show a nuisance in fact. Judgment passed 
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for the people on the ground that they had resumed 
the title temporarily vested in the city. 

The case maintains that while the title was in the city, 
although for public purposes and in trust, the people 
could not maintain an action for ^^an invasion of 
the right of property ^ 

It is a direct adjudication upon the principle here 
involved. The right of action is made to depend upon 
the title. No one will claim any title or right in the 
people at large, or the State to the property sought by 
this action. 

The people must have a direct interest, either by 
ownership or by common right, before their Attorney- 
General can sue ; as in case of purpresture — a title in- 
vaded — and in case of nuisance — a common right dis- 
turbed. 

In the present case no such title or jus publicum 
exists. This action relates exclusively to personal 
property. It makes no difference to the State whether 
it be reclaimed or lost. The City and County of New 
York must pay their bonds in either event. The 
pledge of taxation for tbat purpose must be redeemed. 

Von Hoffman «. City of Quincy, 4 Wal., 685. 

(4th.) Another distinction, of considerable moment, 
is apparent. The power of the Attorney-General of 
England, in all the authorities cited on the other side, 
is directed to the preservation and proper application 
of public trust funds. The interest of the true benefi- 
ciaries is sought. The prayer is, that the fund be ap- 
propriated according to its design. Equity power is 
invoked. 

But this is a strict action at law. And if the people 
recover, to whose benefit does the recovery enure 1 
Not to the City and County of New York or the un- 
fortunate tax-payers of that misruled region. The 
State puts money in its purse, to which it has no 
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shadow of right, and there is bo law by which it can 
be gotten out. 

Besides, the defendant is not protected by the judg- 
ment. The county is not a party. The tax- payers 
are not, and no judgment is entered against the city. 
Neither is estopped from suit. 

If the people can maintain this action, upon identi- 
cal principle, they can sue for any fraudulent perver- 
sion of a public trust fund. Bank and railroad cor- 
porations are governmental agents, exercising a public 
trust. The Attorney-General may investigate their 
administration, and sue to recover misapplied moneys, 
not for the use of stockholders, but for the enrich- 
ment of the State. The importance of the Attorney- 
General, as a public functionary, is dangerously en- 
larged, if this doctrine be sound. He becomes a despot, 
governed only by his arbitrary discretion, gaining 
power by absorption, and accountable only to himself. 

W. A. BEACH. 
Counsel for Appellant. 
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STATE OF NEW YORK. 

IN THE OOUBT OP APPEALS. 



Statsmbnt and 
PoiRTB far ths 



The People of the State of New 
York, 

Plaintiffs and BesponderUs^ 

against 

Thomas C. Fields, impleaded with 
the Mayor, Aldermen and Com- 
monalty OF the City of New 
York, 

Defendant and Appellant 

STATEMENT. 

This is an appeal by the defendant, Thomas C. 
Fields, from a judgment on verdict in favor of the 
plaintiffs for $654,062^, together with $9,589^ costs 
and disbursements, rendered at the Albany Circuit, 
before Danforth, J., entered July 1, 1873 (fol. 84), and 
affirmed at a General Term for the Fourth Department, 
March 10, 1874, before Miller, Bockes and Boardman, 
JJ., with $79^^ costs. (Pages 1, 2 and 3.) 

The defendant Fields appealed to this Court March 
23, 1874 (page 1). There are duplicate pages, 1 to 4 
inclusive. 

The defendants, the Mayor, Aldermen and Common- 
alty of the City of New York, suffered judgment to 
pass against them by default for want of an answer 
(fols. 67 to 71). The defendant Fields put in an answer. 
(Fols. 42 to 65.) 



FACTS. 

Prior to March 30, 1865 (Laws, p. 395), when a paid 
fire department was established, there had always 
been in the City of New York volunteer fire compa- 
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nies, who not only served without co mpensation, but 
paid a large part of the expenses attendant upon their 
operations. The paid system then inaugurated re- 
quired the paid firemen to devote their whole time to 
the duties of their employment. The new system was 
organized under what was familiarly known as the 
Metropolitan Fire Department. (See 32 N. Y. R., pp. 
877 to 398.) 

This new department did not think fit to extend 
their paid system over that part of the island, City of 
New York, lying north of 59th street, until January, 
1868 (Complaint, fols. 9,.10 ; answer, fols. 42, 43). But 
in the interim, that is, from October I, 1866, until 
January 1, 1868, they retained in this so-called subur- 
ban district eight pre-existing volunteer companies, by 
virtue of an agreement vnth them, allowing them a 
certain stipulated reward (Complaint, fols. 11, 12). 
This was nothing like full pay, but the reason is ap- 
parent. The companies were retained essentially on 
the basis of the old volunteer system, not being 
required to devote any more time to the duty than had 
been usual under that system. This, of course, left 
the men as before, free to pursue their ordinary busi- 
ness avocations. It is indeed probable that these still 
continuing volunteers in the fire companies received 
nothing personally, as the $1,000 paid each company 
may have operated no further than to relieve the pri- 
vates from their usual contributions to the company 
fund. 

On this basis the eight suburban companies served 
until January 1, 1868, when they were disbanded, and 
the ftUl pay and fuU tiTrie system was extended over 
the whole island. During that period, L e.y from 
October 1, 1865, to January 2, 1868, these suburban 
companies received in full their whole stipulated com- 
pensation. The employers honestly paid the laborers 
their wages ; the laborers cheerfully received the same, 
and were fully satisfied. All parties were contented, 
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until Thomas C. Fields, the defendant in this suit, got 
up, for his own profit, a claim, as he called it, against 
the public for full pay to these suburban firemen, 
about 250 in number, for this whole term of volunteer 
firemanship, as if they had been full members of the 
paid fire department, devoting their whole time to the 
service. This claim was presented to the Legislature 
in 1868, but was opposed by the fire department and 
rejected (Complaint, fols. 14 to 22 ; answer, fols. 45 to 
51). Fields became assignee of these claims, and was 
to receive and did receive half the amount for his own 
use. (Complaint, fols. 31 to 34 ; answer, fols. 48 to 51, 
56, 57, 60.) 

t Fields' advocacy was continued, and at last it be- 
came effective, for the Legislature of 1869 incorported 
in what is commonly called the city lax-levy of that 
year a section in these words : 

" § 7. The Comptroller of the City of New York is 
hereby authorized and directed to audit, and adjust 
and pay the claims, not to exceed the sum of fifty 
thousand dollars, of members of engine companies 
numbers thirty-six, thirty-seven, thirty-eight, thirty- 
nine and forty, and hook and ladder companies num- 
bers thirteen, fourteen and fifteen, which were organized 
under the direction of the Commissioners of the Metro- 
politan Fire Department, between the tenth and thirty- 
first days of October, eighteen hundred and sixty- 
five, and described in the report of said Commis- 
sioners for the years eighteen hundred and sixty-five 
and eighteen hundred and sixty six, as 'suburban 
companies.' The said Comptroller is hereby author- 
ized and directed to raise the money necessary to pay 
the sum or sums which may be found due said mem- 
bers of said fire department on said claims as afore- 
said, on the stock of the City of New York, issued in 
the usual form, said stock to be called the * Fire De- 
partment Stock,' payable thirty years after its ^l^rte, 
and to bear interest not to exceed seven per cent, per 
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annum. The Board of Supervisors of the County of 
New York are hereby authorized and directed to order 
and cause to be raised by tax, upon the estates by law 
subject to taxation, within the City and County of 
New York, an amount sufficient in each year to pay 
the interest on the stock herein authorized, and also 
an amount sufficient to pay and redeem said stock at 
its maturity." 

On and prior to Nov. 1, 1869, action was had in the 
Comptroller's office under this section, by which (ex- 
cept a trifling amount paid to another) the defendant 
Fields received $49,277^^. The precise shape of this 
action will be hereafter stated. But it may here be 
noted that of the $50,000 appropriation so made by the 
Legislature of 1869, there remained unapplied the sum 
of $722^^. This is supposed to have been the slender 
basis on which the enactment of 1870, hereafter men- 
tioned, was obtained. 

Thomas C. Fields, the defendant, was elected to the 
Assembly of 1870. He was interested to the extent of 
one-half in whatever might be obtained on this claim. 
Cotemporaneously witli lus election, Nov. 3, 1869, his 
agent or assistant in this business, Mr. Parsons, a 
Notary Public, began to take supplementary affi- 
davits to enlarge the claim. (See first date at fols. 1 185 
and all these affidavits, fols 1157 to 1218.) The annual 
city tax levy, passed April 26, 1870 (page 892), con- 
tained another seventh section in the following. words : 

''§7. The Comptroller of the City of New York is 
hereby authorized and directed to pay the claims which 
have been found to be due to the members of engine 
companies numbers thirty-six, thirty-seven, thirty- 
eight, thirty-nine and forty, and hook and ladder com- 
panies numbers thirteen, fourteen and fifteen, under the 
provisions of section seven, chapter eight hundred and 
seventy-six, laws eighteen hundred and sixty-nine ; 
and to raise the additional amount required for such 
purpose by the issue of stock of the City of New York, 
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chapter eight hundred and seventy-six, laws eighteen 
hundred and sixty-nine, and the interest and principal 
thereof to be raised also in the manner therein pro- 
vided." 

Subsequently to the passage of this Act of 1870, 
fresh action was had in the Comptroller's office, under 
which the defendant, Thomas C. Fields, as assignee of 
these claims, received from the Comptroller, June 3, 
1870, the further sum of $469,977^3^ (fol. 39). These 
proceedings will hereafter be more particularly stated. 

The plaintiffs claimed that the Act of 1870, like that 
of 1869, limited the allowances to $50,000. 

They also claimed, as a matter of fact, that no claims 
had been ^^ found due''^ prior to the enactment of 1870, 
to any amount exceeding $50,000. Upon the pleadings, 
this was the only actual issue ; and it was the only 
matter of fact contested at the trial. 

There was no conflicting evidence ; and the verdict 
was for the amount received by Fields, less $50,000, 
with interest on the balance. 

The proceedings of the trial present no question 
except in reference to the issue, whether the Comp- 
troller had, before the passage of the tax levy of 1870, 
^*' found due'*' or audited and allowed, under the Act 
of 1869, claims exceeding $50,000. 

The oral evidence is contained between fol. 89 and 
fol. 13*^. The documents showing the action had in 
the Comptroller's office prior to the Act of 1870, oc- 
cupy the case from page 47 to 239, and are as follows : 



DOCUMENTS OF 1869. 

Hook & Ladder Co. No. 13, from p. 48 to 78 ; sum- 
mation as to each person on p. 55. 

Hook & Ladder Co. No. 14, from p. 78 to 102 ; sum- 
mation as to each person on p. 83. 
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Hook & Ladder Co. No. 15, from p. 102 to 116 ; sum- 
mation as to each person on p. 105. 

Engine Co. No. 36, from p. 117 to 145 ; summation 
as to each person on p. 123. 

Engine Co. No. 37, from p. 145 to 166 ; summation 
as to each person on p. 151. 

Engine Co. No. 38, from p. 166 to 198 ; summation 
as to each person on p. 172. 

Engine Co. No. 39, from p. 198 to 217 ; summation 
as to each person on p. 198. 

Engine Co. No. 40, from p. 217 to 238 ; summation 
as to each person on p. 217. 

Three Engineers on p. 238. 

The above summations of each Company are, in 
each instance, in two columns. One column is in ink 
and the other in pencil. The pencil sums are, in each 
instance, one-tenth of the inked sums. None of these 
columns are added up. 

On page 47 is an account dated Oct. 30th, 1869, in 
favor of Thomas C. Fields as assignee. The pencil or 
ten per cent, column in each of the summations is here 
set down ; a deduction is made of a sum "paid," and 
the balance is carried into a column which is footed 
up $43,339.62. 

This is followed by an unsigned certificate of its cor- 
rectness, and a receipt by the defendant Fields to the 
Comptroller for the sum last above mentioned, bearing 
date Nov. 1, 1869. The check on the Chamberlain in 
favor of Fields for this sum appears on p. 239. 

The papers given in evidence at the trial, and in- 
serted in the case, do not exhibit any further action in 
the Comptroller's office in the year 1869. The testi- 
mony of Storrs, the Deputy Comptroller, however, 
shows that in some way, not distinctly appearing from 
the documents printed in the case, there was paid 
$49,2773Vlr- (Fol. 94.) 

Tlie complaint (fol. 26) states that claims to this 
amount were presented under the Act of 1869, and 
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'^ audited, adjusted and fully paid" ; also **that the 
defendant Fields, by himself and his agent, conducted 
the whole business of presenting such claims, and re- 
ceived from the said Comptroller, in two separate 
sums, all the moneys so paid by him, except the sum 
of 1245, which was so paid to one John Hart." The 
defendants' answer at fol. 61 "admits and states that, 
by himself and his agents, aided by many of the said 
claimants, the whole business of presenting such claims 
was conducted, and that the said sum of $49,277y^, 
excepting $246 paid John Hart, was received from the 
Comptroller by the defendant." 



DOCUMENTS OF 1870. 

A.8 far as papers in the case or any evidence goes, the 
preceding statement exhibits all that was done in the 
Comptroller's oflBce in 1869. But it appears that 
Fields' office assistant (fol. 129), Mr. Parsons, as No- 
tary Public, between Nov. 3, 1869, and April 26, 1870, 
obtained affidavits from persons who had belonged to 
these suburban companies, and who probably had 
straggled away and could not be found when the first 
set of accounts was made up. These additional affida- 
vits occupy the case from p. 812 to 329. 

On the basis of the documents so made up prior to 
Nov. 1, 1869, and the new additional affidavits, 85 in 
number, so obtained after that date by Mr. Parsons, 
one D. P. Smith, an assistant in the Comptroller's 
office, subsequently to the Act of 181% proceeded to 
make up other statements of the claims. The detailed 
accounts then made up are printed in the case from 
page 241 to page 312. The summing up is on page 
240. It is essentially similar to the account of 1869, on 
page 47, except that it is larger, and deducts from each 
company's new total not only what was deducted in 
the account of 1869, but all that was then paid on that 
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account. It is footed up $469,977^. And here ap- 
pears the only formal official allowance to be found 
anywhere. It bears date June 3, 1870, and on that 
date Thomas C. Fields receipts for this whole sum. 
(Pages 240, 241.) 

There being no evidence that there bad been any 
official audit or finding by the Comptroller before the 
Act of 1S70, for any sum exceeding $50,000, the jury 
were directed by the Court to find for the plaintiffs the 
whole amount received by the defendant Fields, less 
$50,000, and the jury found accordingly. The defend- 
ant Fields did not sum up or ask leave to do so, but 
asked the Judge to submit the question of fact to the 
jury. He also claimed, 1st, a right to the moneys re- 
ceived; 2d, that the plaintiflfe had no title, and 3d, 
that having acted as attorney tor the claimants he was 
not chargeable. The Court overruled all these points, 
and the defendant Fields excepted. (Fols. 133 to 139.) 



POINTS. 

First Point.— The liability of the defendant Fields 
to some party is perfectly clear. 

I.— The first Act, A. D. 1869, p. 2131, § 7, contained 
no authority to the Comptroller to " audit or adjust " 
any claims beyond $50,000. 

1. The limitation, in plain terms, applied alike to 
the auditing and adjusting as well as to the payment. 

2. The latter portion of the section confirms this con- 
struction, for it expressly directs the Comptroller '' to 
raise the money necessary to pay the sum or sums 
which may be found diie said members of said fire 
department." 

3. There is no limitation Jon the amount to be 
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raised, except the amount found due. This proves 
that no more than $50,000 could have been found due 
under the authority to audit. The first branch alone 
would require this construction. The second con- 
firms it. 

4. The amount treated as due and payable and 
actually paid by the Comptroller, in fact and as ap- 
peared by the records and accounts of his ofl5ce, was 
$id^^ (Complaint fol. 27). This, it will be noted, 
was all the money the Comptroller had power to raise, 
for he could only raise the sum necessary to paj/ what 
he/ound due. It must be presumed that he, in fact, 
raised no more ; doubtless such is the fact. 

6. The duties charged upon the Comptroller by the 
Act of 1869, as to raising and paying, may well have 
been and possibly were unperformed in April, 1870, 
to some extent. Here was aliment for the Act of 1870, 
without imputing to it the monstrous construction 
acted on by Comptroller Connolly and Fields. 

II. The Act of 1870, Laws, p. 892, § 7, under which 
$469,977^ were paid, is expressly limited to *'the 
claims which have been found due * * under "^ the 
Act of 1869. Now, as no more than $50,000 could 
have been found due under the Act of 1869, the obvi- 
ous purpose was to enjoin payment of some unpaid 
balance "found due" under that appropriation. 
There might have been in fact such a balance, L ^., 
$722^^. The only word in the whole of this very 
verbose and repetitious Section 7 of 187'), affording 
color to the Fields-Connolly construction, is the word 
"additional." But that word has full operation, if 
applied to the balance of $722^^1^ o^ the $60,000 ap- 
propriation of 1869, which remained as yet not raised 
or paid. 

In such mere private acts as this gift is, the courts 
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have no guide to the constr action, except the letter. 
They must be taken strictly, and it is a general rule 
that grants by the sovereign power, of every descrip- 
tion, must be taken strictly as against the grantee, and 
most favorably to the government. (Charles River 
Bridge vs, Warren Bridge, 11 Peters, U. S. Rep., p. 
420.) 

III. There was no authority under Section 7 of 
1870 to audit or allow any claims. It is merely a 
direction to pay claims alresidy found to be due under 
the authority given in the prior Act. It was shown 
that there was, in fact, no such finding to any extent 
beyond the sum before paid. The Act could only 
operate upon claims audited and adjusted before its 
passage. 

IV. The Court is bound to adopt the construction 
which preserves the limitation of |50,000, otherwise 
the Comptroller and Fields might have given away 
more money than the fee simple value of the city, the 
State or the Union. 



Second Point. — ^The corporate body known as the 
Mayor, Aldermen and Commonalty of the City of New 
York was not interested in the matters in question. 

I. — ^The moneys were raised by order of the State 
through a special Commissioner directed by statute to 
raise them. The Comptroller, as such Commissioner, 
had no power to raise one cent beyond the claims 
audited by him. There could be no surplus or bal- 
ance to go into the corporate treasury. Even if the 
pretended claims were valid and bound the City 
Corporation, they have been fully paid ; so the City 
Corporation has suffered no prejudice. If the so called 
claims were sham and the payment a gift, the State 
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made the gift, and consequently the City Corporation 
had no concern in the matter. 

II. — The city stock directed to be issued is ex- 
pressly provided for by the State. Both the interest 
and the principal are, through the State' s taxing power, 
charged on the tax-payers of the city and (jounty. 
They are not charged in any way on the funds of the 
City Corporation. The Board of Supervisors are 
directed to levy the amount needed. How can the 
City Corporation ever suffer? 

The most fertile imagination can suppose but a 
single case. In ordering its Commissioner to issue 
city stock, perhaps the State forced the City Corpora- 
tion to become the State's surety. Even so, the only 
interest that the City Corporation could have in the 
matter would arise from a conjecture that perhaps the 
State might fail to levy the taxes, and so leave its 
surety, the City Corporation, liable to the bondholders. 
An action quia timet by the City Corporation, as 
surety, against its principal, the State, and Fields, 
would be an odd proceeding, especially as the State 
is not suable. 

III. — In a word, the State's authority to charge the 
tax-payers of future times has been corruptly, fraudu- 
lently and illegally employed, to the injury of no one 
except those very future tax-payers, and the State is 
their only guardian in the premises. The City Corpo- 
ration is nowise concerned, save as surety for the pay- 
ment. The State has itself undertaken to pay. The 
Supervisors were never to have anything to do with the 
matter, except the ministerial duty of levying the taxes. 
When levied, tlie Supervisors could have nothing to do 
with the collection of them, the safe keeping of them, 
or the disbursement of them. If it could be imagined 
that between their collection and payment over to the 
stockholders the money might temporarily remain in 
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some local treasury, the future temporary duty would 
never constitute a grievance to the custodian, which 
could make such custodian the proper plaintiff against 
Fields. 

IV. — It should be remembered that, if these volun- 
teer firemen had had any claims, they would have been 
against the State or against the Fire Department Cor- 
poration, and in no sense against the City Corporation. 
(Laws 1866, p. 396, §§ 2, 23, 5, 6, 22, 10, 11, 16, 12 ; 
Laws, 1866, p. 719, ch. 315.) 

And the State appropriated the moneys raised under 
these laws precisely the same as other moneys in the 
treasury. (Laws 1867, p. 1460. See also General Term 
Brief on the Demurrer, pp. 8 to 11.) 



Third Point. — ^If the City Corporation, whose cor- 
porate name was used in the bonds, could therefore be 
supposed to be not only a proper party, but yrima 
fade^ the proper plaintiff, the distinct and admitted 
allegations of collusion and neglect on its part justify 
the action by the State. 

Bee prirUed brief of plaintiffs on re-argument in Inger- 
8oll*s case, pp. 25, 47 to 51, inclusive ; 08, 64, 77, 119, 
120, 121, 173 to 181, 189, 190. 

(a) In respect to private corporations and trustees, 
the doctrine is familiar that if the corporation or 
trustee refuses to sue, or intentionally omits to sue, or 
is in collusion with the alleged debtor or wrongdoer, 
the cestui que trust or stockholder can sue, making 
the corporation or trustee a party defendant. 

Abb. Digest Corp., p. 781, § 121, et seq. ; Robinson ®. 
Smith, 3d Paige, 222 ; Cunningham t. PeU, 5 Paige, 
607 ; 8d Edwards, ch. 127 ; Code, § 119. 

While the individual corporators of a Municipal Cor- 
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poration are ia a certain sense the cestui que trust, yet 

it is well settled that they are not so in such sense as 

will enable them to sue. 

Doolittle V. Saperyisors, 18 N. Y., 159. 
Rooserelt v. Draper, 23 N. Y., 824. 

The taxpayer or individual corporator not being able 
to sue, it follows that the Attorney-General must be 
the proper party, for there is no other. It devolves on 
him, in cases of Municipal Corporations, as representing 
the general public, to take the place that in a private 
corporation would be taken by an individual stock- 
holder. 

(&.) The question whether the State or City Corpora- 
tion should be the party plaintiff, is one which the de- 
fendant Fields cannot raise. 

The cause of action belongs to one or the other ; 
both are parties to the suit, and both are barred by 
this judgment from maintaining any further action for 
this cause. 

If the City Corporation might have complained, it is 
sufficient to say that it has not appealed. 

The judgment should be affirmed, with costs. 

D. PRATT, 

Attorney- OeneraZ. 
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COURT OF APPEALS. 



The People of the State of New 
York, 

Respondents^ 

vs. 

Thomas C. Fields, Impl'd, &c., 
Appellants. 



William A. Beaoh, for Appellants. 

D. Pratt, (Att'y-Gen'l), Charles O'Conor, and 
W. H. Peokham, for Respondents. 

FoLGER, J. : The first inquiry is this : is the appel- 
lant liable to any party for the moneys, or any part of 
them, obtained and received by him 1 

He is not liable nnless those moneys were paid him 
without authority of law. There was no authority of 
law for the payment, unless it is found in the Acts of 
1869 and 1870 ; without those Acts the members of the 
fire companies, whose assignee the appellant was, had 
no legal claim for any personal compensation. 

A brief statement will make this plain. By the Act 
of 1865 (Laws of 1865, chap. 249, p. 395), there was 
erected the Metropolitan Fire District of the State of 
New York. The City of New York was comprised 
within this Fire District, (§ 1). Four citizens, residents 
of the District, were to be appointed by the Senate, 
upon the nomination of the Governor, to be "Metro- 
politan Fire Commissioners," (§ 2). They were to 
form a Metropolitan Fire Department. They were to 
possess all the power and authority conferred upon or 
possessed by any oflicers of the then e:iisting Fire De- 
partment of the City of New York, and other power 
conferred by the Act. By this grant of power they 
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had the right to exercise all powers for the manage- 
ment and direction of the existing Pire Department of 
the City of New York, its premises and property ; and 
they had the sole power and authority thereafter to 
extinguish fires in that city. The Commissioners were 
appointed, and in the exercise of these powers they, 
in October, 1865, organized these fire companies, to 
perform duty only on alarms of fire, and for an an- 
nual compensation to each of the companies of one 
thousand dollars. No compensation was provided, or 
meant to be, for any fireman, as an individual. The 
duty to which he was called was considered to be but 
an occasional one. It was thought to be rewarded by 
any privileges and exemptions which all firemen 
might claim, and by the $1,000, given as a whole sum 
to each company, in gross. There was no provision 
made by these Commissioners for payment of any 
money to any of these firemen, as individuals, and 
hence there was no provision of law to that end until 
the Acts of 1869 and 1870. 

It may be insisted that the facts upon which this 
conclusion rests were not proven at the Circuit. There 
was no testimony given thereto. It is, however, sub- 
stantially averred in the complaint, wherein the sub- 
stance of the report of the Commissioners thereupon 
is stated, and the truth of that report is alleged. To 
be sure, the appellant's answer avers that he has no 
knowledge or information suflicient to form a belief 
as to that report ; but lie does not specifically deny 
the averment in the complaint, of the truth of the 
statements, as set out in the complaint^thereupon, as 
he should have done to raise issue and require proof 
from the plaintiff. 

Nor does the general denial at the close of the 
answer apply to this averment of the complaint, 
for that denial includes only those allegations of the 
complaint "not specifically answered unto." More- 
over, it is plain that there was no contention as 
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to these facts, at the trial, and the case proceeded 
upon the recognition, tacit or otherwise, by 
both parties, of the existence of the facts which are 
averred in the complaint, as to the organization, com- 
pensation and disbanding of these companies. Prior 
to the Act of 1869, then, there was no law upon which 
those men could found a claim for any recompense to 
themselves for services as firemen. The Legislature, in 
passing that Act, must be presumed to have known this ; 
to have known that it was acting upon an assertion, 
merely, which had no such support, in law or in equity, 
as would enable the claimants to maintain an action 
in any court. When, then, that Act used the word 
claims^ it did not mean that which was due of right 
and could be maintained as such. It meant no more 
than something which was asked for, or asserted to be 
due, for which a pretence was set up. As, then, there 
was no basis in law or equity, for a dematid of pay- 
ment as of right, it follows that the purpose of the 
Legislature was to give. In doing this, it could fix 
what sum should be given ; and so it did, by the de- 
claration, that it should not exceed the sum of $50,000. 
Nothing can be more clear, than it willed to give, but 
to give no more than that amount, nor does the restric- 
tion as to the amount apply only to the act of pay- 
ment. The words audit and adjust, in the Act, are as 
much affected by it as the word pay. The Comptroller 
could no more audit and adjust, in the sense of ratify- 
ing and allowing a sum greater than that paid, than 
he could pay more than that He was required to 
audit, to hear the claimants as to their claims, for this 
was needed to ascertain who were the persons who 
came within the description of the beneficiaries under 
the Act. He was required to adjust the amount of the 
gift of $60,000 to the number of clainoants and their 
relative interest therein, so that each should receive his 
fair proportion, and no more ; and furthermore, though 
doubtless, the Legislature was apprized of the amount 
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claimed, it is not so unusual that the amount demanded 
falls short of the amount which can be well based upon 
the pretence for the demand, that it may well be supposed 
that the Legislature meant to direct the Comptroller to 
ascertain whether indeed the claims upon the gift did 
in fact come up to its amount, even upon the unreal 
foundation asserted for them. It might be, that even 
upon the basis upon which they were put by the claim- 
ants, and notwithstanding their apparent amount, an 
investigation into them would keep them within the 
sum bestowed by the Legislature. Though they might 
go beyond it, and that fact be apparent upon the exa^ 
mination of them, made by him, yet he had no power 
from the Act to allow them above that amount, nor 
thus to ratify them at any sum above it, nor to impose 
nor to admit an obligation greater than that. He had no 
power, by any act of his, either of audit, adjustment 
or payment, to declare or find due from the Fire De- 
partment, nor from the city, nor from other source, 
more than the sum of $50,000. Due means owing, and 
owing must come of aright. There was no right save 
that created by the act making the gift. That was 
limited to a sum named ; and so no more could be 
found owing, no more could be found due, than that 
sum. With the purpose plainly declared of paying 
no more than |5 ,000, it cannot be that the Legislature 
meant to authorize an audit and adjustment which 
would find due more than that, which would create an 
obligation upon which payment of more than that 
could be lawfully demanded. Whatever may be the ac- 
curate philological definition of the words audit and 
adjust, we find them in a connection which affects 
that meaning. As placed in this statute in the cir- 
cumstances in which it was passed, they mean the 
act of receiving from all these men the statement of 
their claims, and of the facts making them benefici- 
aries of the State, and the apportionment of the gift 
among them. The Legislature did not, by the Act of 
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1869, intend to declare the legality of the claims, 
nor to empower any official person to so act, as to 
make them an obligation dne. The Act of 1870 
comes in as a supplement to that of 1869. There is no 
direction in it for a further audit and adjustment. That 
which has been found due on the audit and adjustment 
under the Act of 1869, is authorized and directed to 
be paid. The Legislature did not, in that Act, mean 
that the Comptroller should so audit as to admit as 
due and thereby create a debt for more than $60,000. 
No more did it, by the Act of 1870, mean to assume 
that more had been admitted or found to be due 
than that sum. The language of the Act of 1870 is, 
to pay the claims which have been found to be due 
under the provisions of the Act of 1869. Now the 
argument of the appellant rests upon these words — 
''which have been found to be due," as if they 
meant that which presented itself to the attention of 
the Comptroller, on his examination under the Act of 
1869, and that as he did perceive that upon the facts 
produced to him, if they were a legal ground for a 
claim, there was due and owing the sum subsequently 
paid to the appellant, so as matter of law and of fact, 
that was the sum which was found to be due. But 
the Acts are to be read together. They are in pari 
materia. The words and phrases used in one are 
charged with the same meaning when found in the 
other. ''Which have been found to be due," in the Act 
of 1870, is a phrase of the same import as " which may 
be found to be due " in the Act of 1869. We find in 
the latter Act, authority and direction to the Comptroller 
to raise money by the issue of Stock of the City ne- 
cessary to pay the sum or sums " which may be found 
dice " on these claims. As he might not, by the ex- 
press limitation of the Act, pay more than $50,000, he 
might not issue stock for more than that amount. As 
he might not pay more than that amount, nor 
issue stock for more than that amount, and yet, as 
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lie may and is required to issue stock to an amount of 
all '' which may be found to be due," it is plain that 
the Legislature subjected that phrase to the same limi- 
tation, and meant that no more than $50,000 should be 
found to be due, by any audit and adjustment under 
it. When, in the Act of 1870, it uses the similar 
phrase, " which have been found to be due," and adds 
to it the parti cularization of when and where and how, 
by saying under the provisions of the Act of 1869, it is 
plain that the phrase was used in the same sense, and 
within the same limitation. 

The Act of 1870 goes no farther than that of 1869. 
It is to be borne in mind, that in construing these 
acts, we are looking for the intention of the Legislature. 
That is to be learned from the words used by it, as 
affected, explained and limited, the one or more by all 
the rest. When, in the Act of 1870, the Legislature re- 
fers to the Act of 1869, and speaks of that which may 
have been found due under its provisions, we are taken 
back to that Act and can but see that in 1870 it did 
not mean to declare that any more was due or had been 
found due upon those claims than would rise in 
amount to the limit fixed by the former Act. Nothing 
was due, that is, owing, to those men, to which they had 
a legal right, before the Act of 1869. On the passage of 
that Act, the directions contained in it made due and 
owing to them a sum no greater than $50,000. The ex- 
act amount thereof, up to that limit, was to be arrived 
at by the Comptroller' s audit. It is the amount arrived 
at by that audit, not exceeding that limit, and not 
already paid, of which the Act of 1870 authorizes and 
directs the payment. This was the intent of the Legis- 
lature, as shown by the language of the two Acts. That 
there might have been another intent on the part of the 
promoters of this legislation is probable, from the facts 
shown upon the trial. But these facts do not show 
through the language of the enactments, nor does it ap- 
pear that they were in the possession of the Legis- 
lature. 
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There are some considerations ingeniously urged 
which are not in harmony with this view. Thus, the 
Act of 1870 gives authority to raise "the additional 
amount ' ' required for the purpose of paying the claims 
which have been found to be due. This, it is urged, 
should be construed to mean an amount in addition to 
the sum fixed by the Act of 1869. But it cannot be. It 
is an additional amount needful to pay the claims which 
may have been found due under the provisions of that 
Act, whereby no more than $50,000 could be found due. 
It is further urged, that if no more was still to 
be paid than the unpaid portion of the $60,000, 
there was no need of farther legislation. This is 
true. But that an enactment to one end is not strictly 
necessary thereto is not so strong a reason that 
it must have been intended for another end, as to over- 
come the evidence of intention derived from the lan- 
guage used by the law makers. It is said that 
it is ludicrous to suppose that the Legislature 
would not only multiply needless commands to 
the Comptroller to pay unaudited claims, but direct 
the issue of city bonds running thirty years to enable 
the payment of $722.66, which it appears was the 
amount not paid of the sum of $50,000. Indeed, there 
is a ridiculous disparity between the amount of this 
unpaid residue and the financial machinery proposed 
for meeting it. But not greatly more so than in the 
case of the Act of 1869. For the City of New York, to 
supply its treasury with the sum of $50,000 in the year 
1869, surely did not need the issue of a thirty years' 
stock, unless in the absence of any other lawful mode 
of raising or obtaining that sum, and for that munici- 
pality, with its great resources and its great credit, to 
be put to such means to raise so small a sum, to wit, 
as $60,000, does indeed seem unnecessary, unless a ne- 
cessity arose from the want of any provision of law en- 
abling its financial officers otherwise to procure that sum 
for that purpose. If such necessity existed the provision 
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is no longer ludicrous, and as it existed, if at all, in 1870 
as well as in 1869, it is no more ludicrous to apply it to 
the unpaid residue of $722.66 than to the sura of 
$50,000. Furthermore, it may be presumed that the 
Comptroller would not issue stock in bonds of uneven 
amounts, but would act in accordance with the ways of 
financial men, and that he had already prepared, before 
the Act of 1870, the stock for issue to the even amount 
of the sum authorized by the Act of 1869. The ten per 
cent, allowed and paid by him upon the claims pre- 
sented was arbitrary. It did not fully comply with the 
Act of 1869. It was evidently adopted for the conve- 
nience of his office in making calculations of amount 
due to each of so many claimants. So that the author- 
ity in 1870 is not necessarily to be read as for an issue 
of new stock to the sum of but $722.66, but for an issue 
of so much as was unused in 1869 or for an application 
of moneys already derived from an issue of stock under 
the Act of 1869 for the whole even sum of $50,000. Thus, 
there is not to be imputed to the Legislature the ab- 
surdity which the appellant contends would belong to 
it if the view of these statutes is not adopted which we 
have set forth. 

It follows that a payment by the Comptroller to the 
appellant and the receipt by him of more than $50,000 
was entirely without authority of law. 

It will be seen that we have placed this conclusion 
upon the official inability of the Comptroller to audit 
and find due and owing, and allow upon these claims 
any more than the sum of $50,000. Any action beyond 
this was coram nonjudice and void. It is claimed by 
the appellant that as a matter of fact the Comptroller 
did find that there was due upon these claims more 
than that sum. We think that the testimony shows 
that there did appear before the Comptroller, in 1869, 
such statements from the claimants, of the time for 
which they had acted, as, when measured in money, 
by the wages paid to the hired members of the Fire De- 



Digitized by 



Google 



806 

partment, would amount to more than the sum 
awarded by the Act of that year. But we are not in- 
clined to think that, as matter of fact, the Comptroller 
ascertained, as an official, conclusive result, that there 
was more due than that sum. The official and binding 
result arrived at was, that the claims were enough in 
amount to cover the sum awarded, and so much as 
that was officially found due- upon them. It is not 
necessary to do more, however, than to hold that as 
there was no authority in the Act to audit at a sum 
greater than that named in the Act, so there could 
have been no official finding to be due more than that 
amount. 

The payment to the appellant was illegal. Is there, 
for this reason, a right of action, somewhere, to recover 
from him the whole or a part of the moneys he re- 
ceived ? 

There are allegations in the complaint of false and 
fraudulent intent and conduct on the part of the ap- 
pellant in relation to these claims, the presentment and 
payment of them, and in his action as -a member of the 
Legislature which passed the Act of 1870. There are 
also allegations of acquiescence, with knowledge of 
this fraudulent intent and conduct, on the part of the 
city of New York and its officials, and of collusion and 
connivance on the part of the city and its officers with 
the appellant. 

These allegations are all denied by the appellant's 
answer. There seems to have been no direct proof 
made upon them. Can it be inferred by the Court, as 
matter of law, or as so plain that it need not be left to 
a jury, from the fact of the payment having been made 
and received without authority of law, that the appel- 
lant received it fraudulently and corruptly ? In one 
of the briefs submitted to us on the part of the plain- 
tiffs, it is conceded that this action is not founded upon 
any theory of the civil liability of the appellant for 
his acts as a member of the Legislature. They are 
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alleged only as characteriang the act of presenting 
the claims to and receiving the money from the Comp- 
troller. But the appellant, while admitting that he 
voted, as a member of Assembly, for the Act of 1870, 
denies that he knew of its purport and provisions in 
respect to these claims. The case, so far as the alle- 
gations of fraudulent conduct against the appellant are 
concerned, rests upon the facts that there was never 
any legal claim of his assignors against the Fire De- 
partment nor the city ; that the legislation of 1869 and 
1870 gave no legal claim nor right to them to an 
amount over $60,000 ; that it may be presumed against 
the appellant that he knew that these were the facts of 
the case, and hence knew also that the Comptroller, 
the financial oflftcer and agent of the city, paid this 
money with no authority in fact from his principal, and 
no authority in law from any source. If it be doubtful 
whether there is enough here to make out fraudulent 
a.ction on the part of the defendant in so clear a man- 
ner as to warrant the Court in directing a verdict, we 
have to say that it is not needed that we pass upon that 
question. An action may be maintained on other 
ground. The payment was made and received without 
any lawful power in the Comptroller to make it. The 
defendant is chargeable with knowledge of this. It 
was a payment by an agent who had no authority as 
such to make it. It was, then, no payment by the 
principal in mistake of law or ignorance of facts. The 
principal, in legal view, had no part in the payment, 
and it was made against its will. It was equivalent 
to an appropriation, by the appellant, of the moneys 
to his own use, with the acquiescence and help of the 
officer of the city, who was authorized to pay them out, 
not otherwise than in accordance with law. Having 
made the payment unlawfully, it was an act not within 
the scope of his agency, and does not bind his princi- 
pal. (United States v. Bartlett, Davies, 9 ; Stevenson 
V. Mortimer, Cowp., 806 ; Taylqr v. Plumer, 8 M. & 
S., 562.) 
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There is for these reasons a right of action some- 
where against the appellant to recover the whole or a 
part of these mortgages. 

It is urged that the appellant received this money as 
the attorney for these men, and that as he has paid 
over to them the share agreed upon between them, he 
ought not to be liable for more than the share retained 
by him. There is proof that he acted as attorney and 
counsel for them. The proof is that he received 
the whole money as assignee of the whole of it. There 
is no proof of any agreement between him and them, 
nor of any payment by him to them. Evidence 
thereof was offered by the appellant and rejected, 
under exception by him, as immaterial. If it was 
material it was error to reject it, so that the case may 
be considered as though the evidence had been re- 
ceived. We do not think that the proof would pro- 
tect the appellant. If it was illegal to receive the 
money, it was illegal for him to dispose of it, save to 
return it to the city treasury. If he knew that it was 
illegal to receive it, and that it was a wrong for him to 
do so, and he is therefore liable for that part retained 
by him, he also knew that it was illegal for his clients 
or principals to receive, and that it was wrong for him 
to pay over any part of it to them. He cannot thus 
defend himself from liability for tlie whole. (See 
Stephens o. El wall, 4 M. & S., 259 ; Snowden v. 
Davis, 1 Taunt., 359; Sharland^. Mildon, 5 Hare, 469.)* 
This is not like the case of an attorney at law who 
knowingly prosecutes an unfounded claim in the 
courts, by the forms and processes of the law, and, 
recovering judgment, receives and pays over the 
avails. There, when final judgment has been ren- 
dered, it is the law of that case, for the parties to it, 
and it is the law itself which delivers the avails of the 
judgment to the recipient. It is not so here. The 
inquiry is, second^ whether the appellant is liable to 
the plaintiffs in this action? 
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The question here presented has been of late much 
considered in this Court, in the case of The People v. 
Ingersoll^ impM.^ decided June 9, 1874. The appellant 
claims that .the judgment of this Court in that case is 
conclusive in this case. The respondents suggest 
features in this case which materially distinguish it, 
as they claim, from that. 

One of these is, as is urged, that the money received 
by the appellant was the property of the State, or the 
State had such a right and title therein as to aflfbrd 
ground for a right of action to recover it. It is no 
more in this than in that case alleged in terms that the 
money belongs or belonged to the plaintiflfe. In this 
case as in that, the appellant is not sued as an express 
trustee, but as a wrong-doer in obtaining the money, 
and for a completed wrongful act. It is explicitly 
held in that case, that unless there is a right of pro- 
perty in the State to the money so received, there is 
no right of action. This is to be taken with the quali- 
fication, that the question is there reserved and not 
passed upon, of whether the State would not have a 
right to interfere in case of a refusal to sue, and of 
collusion with the wrong-doer on the part of the 
municipal or other body in whom was the title to the 
money and the primary right of action therefor. 
Though title in the State to the money is not alleged 
in terms, it is suggested in argument that the facts 
averred, and proved or admitted, show a title. These 
facts do not differ from those in IngersolVs case 
{supra), save that the legislative direction was to raise 
money for the purposes of a statutory civil division of 
the State differing in extent from the City of New 
York, whose expenditures were ordinarily provided 
for by taxation ordered by the State, the avails of 
which passed into State Treasury, and were paid from 
thence in the ordinary course of disbursement of that 
civil division. So that the moneys raised for that civil 
division did ordinarily go into the State Treasury and 
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come under its control, with a right thereto in the 
State, and had they been wrongfolly received there- 
from or intercepted on their way thereto, the State 
might maintain an action therefor. But the moneys 
here sued for were not raised for the purpose of that 
civil division. The very ground of the action is that 
the purpose for which the moneys were raised was an 
illegal, false and fictitious purpose, and was not the 
purpose of the Fire Department. They were not raised 
in the manner directed by the Act creating that civil 
division (see Sec. 10 of Act of 1866). The Legislature 
directed the raising of these in a new and diflTerent 
manner. Hence they never became its moneys. They 
were not raised by taxation, but by the bonds of the 
city, and they passed into the treasury of the city, and 
not into the treasury of the State (Sec. 16 of Act 1865), 
and there being no claim upon them for any legitimate 
purpose of the Fire Department, they became and were 
an unexpended and unappropriated surplus, the funds 
and property of the city, as much so as if upon any 
other unfounded pretence of authority the Comptroller 
had issued the stock of the city and obtaining for it half 
of a million of dollars had deposited it with the City 
Treasurer. The facts of this case make no material 
distinction of it from that referred to, and that 
is, in this respect, controlling upon this. Another 
distinction suggested is this: It is alleged in the 
complaint that ever since the payment of the 
money t^o the appellant, the City of New York 
and all of its officers who might or could exercise any 
power or authority in the premises, have with full 
notice and knowledge of the facts, acquiesced in the 
misapplication of the moneys, and colluded with 
the appellant in protecting him from responsibility by 
any judicial means or remedies. This allegation is de- 
nied by the answer of the appellant. There is no direct 
proof made of its truth . The city of Ne w Yoi k is a party 
defendant to the action. It made answer to the corn- 
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plaint, but withdrew it, and is without an answer upon 
the record. The material allegations of the verified 
complaint are to be taken as admitted by it. We think 
that the question is thus fairly raised in the case, 
whether if a municipality has a right of action for its 
money wrongfully received from its treasury, and re- 
fuses to prosecute for a recovery, the State may, in its 
character ot parens patriae^ bring action nominally for 
itself, but really in behalf of the individuals or body 
of citizens who are presently or ultimately to be affect- 
ed by the wrongful payment and misapplication. It 
is true that the averment of the complaint is denied by 
the answer of the appellant. It is admitted by the city. 
It stands upon the record, so far as it is concerned, un- 
denied. The judgment by default which has 
been, or may be, taken against the city, will always be 
an adjudication settling that fact as against it. And 
this adjudication will always be available, not only to 
the people who are the plaintiffs in the action, but also 
the appellant, the co-defendant, as a final determina- 
tion of that question against the city. So that, if that 
fact gives a right to the State to interfere and bring an 
action, it is admitted by the city to have existed when 
this suit was commenced, and an adjudication based 
upon that admission will always enable the appellant, 
notwithstanding he has put the fact in issue, and it has 
not been proven upon the trial against him, to interpose 
a judgment in this action against him and the city, of a 
recovery of these moneys, in bar of another action by 
the city against him for a recovery thereof. Being a 
fact admitted of record, it binds all parties to the ac- 
tion, the party defendant who has admitted, and also 
the party co-defendant, because it takes from him the 
opportunity of saying that if recovery is had in this 
action against him, he is still liable to his now co-de- 
fendant in another action for the same cause. 

The money of a municipal corporation has been 
illegally paid by its officer, and illegally received by 
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the appellant. The municipality and its oflScer re- 
fuse to sue for a recovery thereof. This presents the 
case of a fund held in trust for the public purposes of 
the members of a municipal corporate body which has 
been unlawfully despoiled, and the official trustees of 
which, with whom is the primary right of action, 
refuse to act for its protection and reinstallment, and 
for the redress of the injury to the body of the tax- 
payers, present or future, who are in a sense the cestuis 
que trust 

An individual tax-payer or a number of tax-payers 
may not maintain such an action. Doolittle v. Super- 
visor Sy 18 N. Y., 159; Boosevelt v. Draper, 2'S Jb., 
324. They do not represent and may not assume to 
act for the whole public body injuriously affected. 
Hence, in case the municipality and its officers refuse 
to act, there is no party to approach the Courts unless 
there is some other and superior trustee for the public, 
who may rightfully interfere. There can be no other, 
unless it is the State. Can the State thus interfere i 

In the People v. Ingersoll, this Court purposely re- 
frained from deciding or even intimating an opinion 
upon this question. There, as here, tlie action was to 
recover a sum certain, the avails of the bonds of a 
municipal corporation, issued by authority of the State 
Legislature, to provide means for the payment of 
municipal liabilities. The bonds in both cases were to 
be redeemed at maturity by municipal taxation. The 
avails of these bonds, it was alleged in each case, had 
come to the possession of the defendant by means of 
fraudulent devices and practices of himself and others 
associating with him. The moneys realized by a 
sale of the bonds of the county, in that case, were re- 
garded and treated as the moneys of the county, to 
the same extent and subject to the like control as if 
they had been raised for the same special purpose by 
present taxation, and paid into the county treasury, 
or were in the possession of any other of the county 
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agents. The sale of the bonds was an anticii)ation of 
the tax, and the issue of the bonds was an exercise of 
the taxing power in one form. The burden was and 
is upon the taxpayers of the localitj'^, and whether the 
money was levied presently or borrowed upon its 
credit and levied thirty years thereafter, could make 
no difference in passing upon the question of the 
ownership of the money. In either case, as this Court 
held, the moneys were the moneys of the munici- 
pality. 

It was conceded in the Ingersoll case, as well by 
the counsel for the plaintiffs, as in the dissenting 
opinion in this Court, that the Court could not in that 
action adjudicate what should be the final destination 
of the money in controversy. Such concession seemed 
to be the yielding of the question to whom the money 
belonged, and an admission that it did not belong to 
the State, the plaintiffs in the action, and in connection 
with the position of the most eminent of the counsel 
for the plaintiff, that the question: "Who owns the 
money ?" was but another way of putting the question, 
'' Who can maintain the action f and that the party 
regarded in the law as the technical owner of the 
money, was the party to maintain the action was fatal 
to the claim of the plaintiffs to recover. The two posi- 
tions are not consistent with the claim to recover, and 
the diflicalty in finding a solid ground, on which to 
rest successfully a right of the people of the State by 
the Attorney-General to maintain the action, is made 
very apparent by a bare statement of the admission 
and positions so absolutely incompatible with the 
theory of the action. 

It was possible in tliat action, if it had been allow- 
able upon the facts alleged in the complaint, and a 
liability of the defendant, Ingersoll, to account to the 
people of the State for the money alleged to have been 
fraudulently obtained and illegally received by him 
from the County of New York, would have been estab- 
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lished, to give judgment in such form as to enforce the 
liability. The Court below had not in that action given 
force and finality to the remedy, aud if the plaintiffs 
were, upon the complaint, entitled to any relief, if they 
should have had any standing in Court as against the 
defendant, the judgment would have been reversed 
and the cause remanded, to the end that the proposed 
relief, legal and equitable, might be granted. It 
was because the plaintiffs did not, by their com- 
plaint, make a case for any relief, legal or equit- 
able, that the demurrer was sustained and judg- 
ment given for the defendant. Upon this appeal we 
are shut up to the question whether the plaintiffs, the 
People of the State, are entitled to a judgment in their 
favor for the money illegally and fraudulently taken 
from the City of New York, They have recovered 
a money judgment, by which they are adjudged to be 
entitled, as owners, to the sums awarded. It is not a 
recovery in trilst, or for the benefit of any person or 
corporation. The judgment does not recognize, but, 
on the contrary, is inconsistent with, any right or inter- 
est of any other party in or to the money. The judg- 
ment is that the plaintiffs recover the amount specified, 
and that they have execution therefor, and no other or 
ulterior disposition of the fund is made or is consistent 
with the record. It is a legal judgment, founded upon 
a supposed legal and technical right of the plaintiffs 
to the money, in their own right. The fact that the 
Corporation of the City of New York, in whom is the 
legal right to the money and the cause of action, is a 
party to the record as a defendant, and has not de- 
fended the action or controverted the claim of the 
plaintiff', does not avail the latter. Such an omission 
of the corporation to assert its legal rights, cannot 
work a transfer of the fund and right of action to the 
plaintiffs. It may be that it was a breach of trust and 
of duty on the part of the managing body and official 
representatives of the municipality, but cannot operate 
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as a forfeiture of the rights of the constituents, the 
cestuis que trusty or confer upon the plaintiffs a legal 
right to the money, or authorize the People, by their 
Attorney- General, to take the place in Court in pursu- 
ing the wrong-doer and asserting a right to the money 
which the law gives to the legally -entitled custo- 
dian and trustee. The corporate authorities of the city 
of New York can no more donate or transfer, without 
consideration or authority of law, the property of the 
city to the State, than they can to the defendant or any 
stranger. Every act of that kind would be uUra 
vireSj and would confer no legal right upon the trans- 
feree. Bat the city authorities did not, by omit- 
ting to defend the action, admit or concede the title of 
the plaintiflFs. 

No judgment was demanded concluding their rights, 
and, whether by reason of the transactions alleged in 
the complaint, the plaintift's had a legal cause of action 
against the defendant, did not concern the City of New 
York. Does then, the averment, regarding the same 
as proved or admitted, that the several officers of the 
city as well as of the county of New York," "if any, 
who might or could exercise any power or authority 
in the premises, have, with notice and full knowledge of 
such payment and of its fraudulent nature, acquiesced 
and still do acquiesce in such fraudulent misapplication 
of the said moneys, and at all times since such applica- 
tion, were and still are colluding with the said Thomas 
C. Fields, in the fraud aforesaid, and in protecting him 
from responsibility for the same by any judicial means 
or remedies," give to the plaintiffis a right of action 
which, but for these facts thus averred, they could not 
have. It is noteworthy that there is no assertion any- 
where in the complaint that .this action is prosecuted 
for or in the interest of the city. Neither is it expressly 
or impliedly admitted, in the clause alleging collusion 
of the city officials, that the money or the rights to the 
same, are now, or ever were, in the city, or in any person 
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or body, other than the plaintiff. Those who are now 
put forward as the cestuis que trusty and in whose in- 
terest it is sought to sustain the recovery, are nowhere 
averred to be the real parties in interest, and the rela- 
tion now assumed by the plaintiffs, of trustees, is not 
averred in the complaint. It is a fact, not wholly with- 
out significance, that the distinguished counsel for the 
plaintiffs did not deem it important to resist, by appeal, 
the striking out of a similar clause from the complaint 
in the Ingersoll case, as it is likely they would have 
done, had it been considered that the facts in that 
clause averred were essential to give to the plaintiffs a 
standing in court, as trustees or otherwise, if every 
other claim of right should be denied. But neither 
counsel nor parties are estopped or foreclosed by this 
implied admission of the immateriality of the facts 
now relied upon, and the question must be passed 
upon as if no such admission had been made. 

Notwithstanding the caution of the Court, in its re- 
ference to the question now under consideration, in 
disposing of the Ingersoll ccbse^ we cannot but re- 
gard the decision in that case, and the reasons upon 
which it went, as decisive of the present question. 
Most certainly the fraud and collusion of the City offi- 
cials alleged, could not and did not deprive the City of 
New York of its property rights, or confer title to the 
money in dispute upon the State. Such an idea would 
be preposterous, and is not put forth by any one. The 
loss to the City by the misfeasance or malfeasance of 
its official representatives and agents, could only be 
such as naturally and necessarily resulted from the 
omissions or acts, and not such as could form a forfeit- 
ure of legal rights, and because loss might ensue to 
the City, as the consequence of the neglect or wrong- 
doing of its servants or agents, it would by no means 
follow as a legal or logical sequence, that the title to 
the money and what might be saved, became vested in 
the StatjB, or any other body, whose representatives 
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would be more vigilant in protecting or pursuing or 
reclairaing it. Biit the judgment in the action does 
accomplish just that, and awards the money to the 
plaintiffs to the exclusion of the City. 

The prerogative rights of the State, as sovereign over 
municipal corporations, and their civil and property 
rights, and the extent to whicli they could be asserted, 
by the administrative or executive officers of the State 
government, were necessarily considered in the Inger- 
soll case^ and the judgment of the Court was that while 
the absolute sovereignty of the State over the munici- 
palities of its creation was conceded, its actual exer- 
cise was limited by the legislation upon the subject 
and that no power was delegated to the Attorney-Gen- 
eral or other State officer, to assert any such right of 
sovereignty over the property of municipal corpora- 
tions, in the absence of express legislation to that end. 
We there held, that corporations of that nature could 
not be deprived of their franchises or property by im- 
plications of power, either in the Attorney-General or 
other officer. The money sought to be recovered in 
that case had been obtained by fraud, and by the col- 
lusion and neglect or breach of duty on the part of the 
city agents, and so far as appeared no claim was made 
to the money by the county, or effort put forth to re- 
cover it ; and every intendment was necessarily in fa- 
vor of the plaintiffs. Substantially every element was 
in that case, that is to be found in that now before us, 
with the additional circumstance favorable to the plain- 
tiffs, that they could have had any relief to which by 
the^case made they were entitled. The Court adjudged 
that the plaintiffs had no standing in court, and dis- 
missed the complaint. If there is any right or authority 
in the Attorney-General representing the State to main- 
tain this and the like actions, or any action to recover 
corporate or trust funds fraudulently misappropriated 
or converted or to call defaulting official trustees or 
vrrong-doers to account for moneys thus diverted from 
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their proper destination and use, sucli right exists con- 
currently with a like right in the municipal corpora- 
tions, and does not depend for its exercise as against a 
wrong-doer upon any want of fidelity or willingness to 
prosecute of the municipal authorities. Att'y-Gen'l v, 
Wilson, (1 Craig & Philips, 1). The averment of collusion 
or neglect to prosecute does not give vitality to the 
authority, nor is it necessary to put the Attorney Gen- 
eral in motion. In other words, it has no materiality. 
It is not necessary to refer to the cases from the Eng- 
lish reports in which the Attorney-General has inter- 
vened to enforce the performance oftrusts by corporate 
authorities and official trustees, or the reasons upon 
which the decisions have proceeded, pr the foundation 
upon which, in England, the jurisdiction of the Courts 
and the right of the Crown rest. Tlieyare considered 
sufficiently in The People v. IngersolL It suffices to 
say here that all those actions are in equity, and 
brought directly to enforce a trust and compel the ap- 
plication of trust funds, by the appropriate trustee, to 
the objots of the trust, and such other incidental relief, 
either against the guilty trustees or those to whose 
possession the trust funds had come, as the circum- 
stances of the case asked for. There is no parallelism 
in those cases and this, and if the same existed 
and the same practice prevailed here as in England, 
they would have no relevancy upon the question before 
us. The case is not distinguishable by any material 
circumstance from The People v. Ingersoll^ and must 
be adjudged accordingly. 

" Folger, J., reads for reversal and new trial ; Grover, 
Andrews and Johnson, J. J., concur; Church, Ch. J., 
and Bapallo, J., dissent; Allen, J., absent, not vot- 
ing." 

A copy. 

H. E. SICKLES, 

Beporter, 
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MEMORANDUM. 



February Ist, 1875. 

It is the interest of all mere partisans to prevent laws 
from being made, or judicial decisions forming pre- 
cedents pronounced, which might be inconvenient to 
themselves or their friends. Here the tricksters of 
both parties meet on a common ground. 

That sort of forensic reasoning which is often 
more sharp than wise, early discovered that tlie 
abstraction of an employer's money by an agent 
could not easily be punished as a crime. In a 
great degree this technicality was eariy gotten rid 
of in respect to private servants by the statutes ren- 
dering embezzlement indictable. But no law of this 
sort has ever been extended, in our State, to pvMw 
agents. The revisors of 1830 proposed so to extend it ; 
but the astute Legislature of that day rejected their 
proposition. It may be found in the Revisor's Reports, 
3 R. S., p. 820, Sec. 58, Second Ed., and is as follows : 

''If any officer of this State, intrusted with moneys 
belonging to the people of this State, or to any county, 
town, city or village, by virtue of his office, shall 
fraudulently or corruptly apply such moneys, or any 
part thereof, to any purpose incompatible with the 
duties of his office, whereby the people of this State 
shall sustain any loss, he shall, upon conviction, be 
imprisoned in a State Prison not exceeding ten years, 
or shall be lined not exceeding ten thousand dollars, 
or both, in the discretion of the Court.'' 

Had this law been enacted, it might have been easier 
to convict Tweed ; and perhaps his indictment would 
not have been extended to the *' monster " dimensions 
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so often complained of. At. all events, it would have 
afforded some facility in the prosecution of delinquent 
officials. 

A bill to this same effect is now before the Legisla- 
ture, A. D. 1875. It seems to be thought too severe, 
and its passage is doubtful. 

Instituting civil suits against the New York City 
peculators in the name of the State has sometimes been 
spoken of as an ingenious device. There is no ground 
for so regarding it. There was no other practicable 
remedy. {Seepages 29 to 35 inclusive.) Had its avail- 
ability been very doubtful, it would still have been an 
imperative duty to try the experiment. Nothing could 
have excused the Attorney-General's assistants in 
omitting to make it, unless indeed they had been pos- 
sessed of a perfect conviction that it would fail. So 
tax from this being the case, the English precedenta 
were clearly in its favor. How these precedents hap- 
pen to be inapplicable here has not yet been shown. 
In order, however, to naturalize them, and thus avoid 
the inconvenient results of the decisions in the Inger- 
soll and Fields cases, a bill has been prepared as fol- 
lows : 

An Act concerning Judicial Remedies for Peculation 
and other Wrongs Affecting Public Moneys and 
Rights of Property. Passed 1875. 

The People of the State of New York^ represented 
in Senate and Assembly^ d^ enact as follows : 
Section 1. — Where any money, funds, credits or 
property held or owned by this State, or held or owned 
officially or otherwise, for or on behalf of any public 
or governmental interest, by any municipal or other 
public corporation, board, officer, custodian, agency 
or agent of any city, county, village or other division, 
subdivision, department or portion of this State, has 
been heretofore without right obtained, received, con- 
verted or disposed of, and not actually recovered back 
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and restored, previously to the passage of this Act, 
unto the proper and lawful official receiver, depositary 
and custodian thereof, either in specie, or by full and 
lawful compensation for the same duly made, all such 
money, funds, credits and property, together with all 
right, title and interest in the same, and all suits and 
actions, and cause and causes, right and rights of suit 
and action for the same, and for any damages or other 
compensation due, recoverable, or that might be had 
on account, or by reason of any and every such obtain- 
ing, receipt, conversion or disposition, and all claims 
and demands for such damages and compensation, 
shall be deemed and taken to be vested in the people 
of the State of New York, and, so far as may, in judg- 
ment of law, be necessary to effect such investiture, are 
by force of this Act transferred to and vested in the 
people of this State accordingly. And any Court in 
which any action in the premises may be at the passage 
of this Act, on appeal or otherwise, in the name of 
any plaintiff before entitled to prosecute the same, 
shall, on the application of the Attorney-General, di- 
rect the same to be continued in the name of the 
people of this State. 

Section 2. — Where any such money, funds, credits 
or property as aforesaid shall be hereafter vnthout 
right, obtained, received, converted or disposed of, and 
shall not, within one month after such wrongful ob- 
taining, receipt, conversion or disposition thereof, be 
so actually recovered and restored as aforesaid, then 
and from the expiration of that term all jsuoh money, 
funds, credits and property and all such right, title 
and interest in the same, and all such claims, demands, 
rights and remedies in respect thereof, as in the first 
section of this Act are in like cases mentioned, unless 
previously so vested by law, shall, in like manner, by 
force of this Act, be transferred to and vested in the 
people of the State of New York. 
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Section 3. — The Attorney-General on his own 
motion may, and, on the written request of the Gover- 
nor, he shall, prosecute all such suits, actions and 
judicial proceedings as may be necessary or expedient 
for enforcing the interests, rights and remedies of the 
people of this State in this Act mentioned. 

Section 4. — On petition filed against the Attorney- 
General as respondent by any corporation, board, 
officer, agency or agent, for or on behalf of any city, 
county, town, village, division, department or por- 
tion of the State in the first and second sections of 
this Act mentioned, the Supreme Court, at any 
Special Term thereof held in the County of Albany, 
on summary proceedings after the recovery and 
actual receipt by the people or into the State Treas- 
ury of any property, money, funds, credits, damages 
or compensation in this Act mentioned or referred 
to, which, if this Act had not been passed, would 
not have belonged to the State, may make such 
order and judgment as may be just and equitable 
for the disposition of the proceeds of such recovery, 
so as to reinstate the lawful custody which was dis- 
turbed or impeded by the wrong complained of, after 
reimbursing the State Treasurj^ out of such proceeds, 
for all expenses that may have been incurred by the 
State in the premises. This section shall apply to 
actions now pending, and such summary orders and 
judgments shall be subject to appeal in like man- 
ner and to the same extent as judgments in actions. 

Section 5. — On the application of the Attorney- 
General, any trial, motion, appeal or hearing in any 
action by the people for any of the causes men- 
tioned in the first and second sections of this 
Act shall, in all the Courts of this State, and with- 
out reference to its order on any calendar, be entitled 
to a preference over any other business whatever. 
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Section «. — No Act or part of any Act which may be 
inconsistent with the provisions of this Act shall be of 
any eflTect to prevent the full operation of this Act. 

Section 7.— This Act shall take effect immediately. 

The Mayor of the City of New York having an- 
nounced to the Corporation Counsel, January 2, 1875, 
an intention to remove him, the eldest of the counsel 
named on page 29 (ante) presented to the Mayor (Janu- 
ary 29, 1875) certain observations on the counsel's 
answer. His concluding remarks were as follows : 

VII. — Although the amounts are more impressive in 
the metropolitan city, precisely such frauds as those 
perpetrated by Tweed, Connolly and Fields occur in 
the interior. An instance may be instructive. Over 
$54,000 were awarded by the Legislature to a remote 
county in the North Woods, whereupon its faithful 
Supervisors granted the whole sum to the person who 
acted as their agent in the application. This ha ppened 
in 1871, the memomble year of Tweed's fall. The 
agent received the money in the same summer, and 
whilst the $6,000,000 of the Court-house fraud was 
being paid out to the New York conspirators. A State 
action was brought by the Attorney-General against 
the Supervisors and the agent ; but the decision in the 
Fields case is a controlling precedent, and must be 
fatal to it. Four of the seven Appeal Judges hold that 
the Supervisors can alone prosecute any legal remedy. 
This, of course, as to all local frauds, virtually estab- 
lishes a long rogues' holiday. True it is that one of 
the Judges who united in that opinion was dropped by 
the people at the late election, and a competitor enter- 
taining opposite views was chosen in his place ; but 
there is still a majority in favor of the doctrine 
which thus aJBbrds to knaves a practical impunity. A 
pertinent remark occurs at § 736 of Judge Dillon's 
leading American Treatise on Municipal Corpora- 
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tlons : ** Since experience has shown how liable these 
corporations are to be betrayed by those who have the 
temporary management of their concerns, it would 
never do for tlie Courts to hold that relief against il- 
legal acts could oiily be had by an authorized suit 
brought by and in the name of the Corporation." 

As we have seen, the supposed technical rule, now 
finally sanctioned in the Ingersoll and Fields deci- 
sions, together with the virtual possessicm of the City 
Law Department through an appointee of their own, 
has, from the outset, formed the Ring's machinery for 
saving their assets from the just consequences of their 
political bankruptcy. When this cavil was first ven- 
tilated in October, 1871, our eminent fellow-citizen, Mr. 
Evarts, remarked that its investigation was superflu- 
ous. ''If," said he, "there should be any doubt as 
to the adequacy of existing remedies, the Legislature 
will immediately remove it." This idea had its origin 
in his extensive knowledge of legislation in purer 
times, and his confidence in the uprightness of the 
coming men. It was creditable to him as a jurist, al- 
though, as we shall see, his confidence was unmerited, 
and, consequently, his prediction was not verified. 

A Republican Legislature was elected under the 
banner of official reform ; and, on its meeting in 1872, 
Mr. Tilden brought into the Assembly a bill framed in 
conformity with Mr. Evarts' conception. It proposed 
to recognize a right of action in the State, eflVjctually 
guarding, at the same time, all local interests. If 
enacted, this bill would have obviated all technical 
difficulties and secured substantial justice, but it did 
not become a law. Next in this history we find 
official reform checked by the decisions in favor 
of Ingersoll and Fields ; but despair was not yet 
justifiable. The Republicans had hitherto con- 
trolled ; yet, almost cotemporaneously with those 
inconvenient decisions, the other political party 
seemed to be coming into power, and thus 
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another resort was afforded. The uDsuccessful effort 
made by Mr. TUden in 1872 might be renewed under 
other auspices. Accordingly, his bill was drafted anew 
for the incoming Legislature {see the nefw drafts anU^ 
page 321) ; and then it was that proceedings were initi- 
ated for the removal of the Ring's appointee from the 
head of the City Law Department, that his place might 
be supplied by an energetic foe of official malversation 
and corrupt jobbery. The Tilden bill above alluded 
to was desirable in 1872 to obviate technical objections 
then deemed utterly futile and sure, as it seemed, to 
be repudiated in our highest Court, and indeed by all 
enlightened and impartial jurists. But now, /. ^., in 
the Autumn of 1874 the proposed law had become a 
necessity. Not only had judicial learni ng in the interim 
uncovered to view the crying evil that existing laws, 
just as the Ring and their professional advocates had 
astutely contended, did commit to the thieves them- 
selves and their associates the exclusive right to be 
heard in courts of justice against such local thefts as 
we are contemplating ; but other events had occurred 
greatly increasing the need of some such clearing- up 
enactment. Nearly all the chief wrongdoers had 
withdrawn themselves beyond the limits of our State. 
and doubtless had also carried with them their ill- 
gotten gains. It is evident that great difficulty must 
attend any attempt to establish before foreign Courts 
the title of local boards or officers to maintain actions for 
these public moneys. Counsel considerably versed in our 
laws, and with large experience in applying them, have 
differed with reference to this question, nor have our 
highest judges been unanimous in their interpretations. 
If the right to the stolen funds were vested in the State 
by statute, the remedy in all cases and in all courts and 
places would be plain and effectual. Besides, the State 
of New York would be more readily recognized in foreign 
countries as a suitor and more fully respected than any 
corporate or qtuasi corporate official body claiming to 
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represent the interests of a local constituency. Yet, 
from information received since your charges were pre- 
sented, it seems probable — indeed, it is certain — ^that 
neither the Tilden remedial enactment above described 
(ant€y p. 321), nor any other of like or similar efficacy, 
will be adopted by the Legislature of 1876. Attach- 
ments against assets which have been transported 
to foreign climes, and writs of arrest under the code 
of procedure against persons who have fled to Belgium 
or Brittany, are indeed proposed ; but this is simply 
*'a mockery, a delusion and a snare." Our ancestral 
jurisprudence is denied us by a lean majority of 
one,* overruling Church, our universally reverenced 
Chief Judge, Rapallo, the chosen representative of 
our great metropolis, and Miller, the most recent re- 
cipient of our people's favor. Legislators will not re- 
instate it, and, for the present, the people are remedi- 
less, f 

It was desired that the perpetrators of the flagitious 
thefts discovered in 1871, should be pursued even to 
the ends of the earth with the most efficient instrumen- 
talities attainable and stripped of their plunder ; it was 
also desired to avoid raids on the Treasury through 
false claims at law, combined with weak defenses. 
Recovering public money or inflicting personal incon- 



* In the IngersoU opinion (ante, p. 208), the Court comments most 
felicitously upon the pernicious effects of a modem conlrivance, i. e. , 
the forming in government of what it aptly terms **a hybrid body." 
The first experiment of this kind, in our experience, was Tweed's Board 
of Supervisors. Some materials for an instructive history of the second 
are furnished in this book. 



f The Court of Appeals admits it to be desirable ^' that the law was 
different " from the rule which, unhappily, they were bound to ** de- 
clare." (Anteyp. 221 dp. 200.) 
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veriience upon any individual was not the object in 
either case. The aim was, by making examples and 
instituting safeguards, to deter from such evil prac- 
tices as have obtained, and thereby to save froui official 
rapacity the money which still remains in the posses- 
sion of our citizens, as yet iinstolen. 

From tlie time when Mr. Tilden, now our Governor, 
engaged my professional aid foi* this purpose, in 1871, 
until, in the present year 1875, it became evident that, 
whatever political party may be in the ascendant, the 
peculators, past and prospective, have such influence 
that the arm of remedial justice, parulized by the 
action of the Courts, cannot be re-invigorated by need- 
ful legislation, my hope for official reform and my 
confidence in its practicability were unshaken. That 
animating impulse led me to advise and strongly to de- 
sire the removal now under consideration ; giving that 
advice involved an obligation to aid, if requested, 
in consequent inquiries ; and, for this last reason alone, 
the task of examining the respondent's answer has 
been performed. It is presumed that no further service 
of the kind will be required. By whomsoever pro- 
secuted, civil suits against the Ring will be embar- 
rassed by technicalities arising from the numerous 
existing laws prepared in] their interest ;* and, mean- 
while, the statute of limitations will be apt to cover 
their frauds with its mantle of oblivion. It is plain to 
my mind that unless there shall be introduced here- 
after some great and vital change in administration^ 
not now practicable, even one dollar of the stolen 
$30,000,000 will never be recovered; nor is it likely 
that the continuous jobbery of certain classes can 
otherwise be arrested. In my judgment, these circum- 
stances render it unimportant to the public whether or 
not the suggested removal shall take place ; and, as 
personal aims have never weighed in considering the 



* See page 208. 
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question, the interest I once felt in it has wholly ceased. 
My inclinations do not tend, however, either to indo- 
lence or despair. Terrible as are the evils engendered 
by political tergiversation and now overspreading 
the land, this great people are too intelligent and 
too greatly blessed by the natural advantages of 
their glorious country to be irremediably ruined 
by selfish factions. The pressure of these very 
evils must ere long stir to needful efforts, for 
their own deliverance from misrule, the tax- paying 
and burden-bearing classes who are neither place- 
hunters, nor politicians by trade. When they shall 
arise and institute a movement of sufficient power to 
compel needful legislation, without regard to the inter- 
ests of " our friends," my good wishes will accompany 
it. Nor shall any service in my power be withheld 
from it. At the very next election an entirely new 
Legislature is to be chosen. Perhaps then, or at some 
other period not far distant, we may hope to see ex- 
pelled from control the rival factionists who, as the 
labled brothers divided immortality, hold, in alternate 
enjoyment, the ever active privilege of swindling the 
public with impunity through the forms of law. 
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